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publications, was a valid copyright notice. 
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JURISDICTIONAL STATEMENT 


This is an appeal from a judgment for the defendant in an 
action for a Declaratory Judgment under the Uniform Declara- 
tory Judgments Act, Title 28, U.S.C., Sec. 2201-2. The judg- 
ment denying relief to the Appellant was entered on the 29th 
Day of October, 1959 (A. 64) and the Notice of Appeal was 
filed on the Sth day of Novmber, 1959 (A. 64). This appeal 
is taken pursuant to 28 U.S.C. 2201-2. 


STATEMENT OF THE CASE 


On or about the 29th day of October, 1958, the Appellant, 
a publishing organization specializing in the publication of 
pamphlets and books on national affairs, requested of the Appel- 
lee copies of certain of his public speeches prepared, published, 
and distributed under the official auspices of the Department 
of Defense and/or the Atomic Energy Commission in order 
that the Appellant might quote extracts from these speeches 
(Exhibit 1) The Appellee, upon receipt of this request, ad- 
jured the Appellant that it could not quote from these public 
speeches for the reason that he had arranged for their publica- 
tion in book form. (Exhibit 2) Subsequently it became known 
that on July 9, 1958, the Appellee had sold to E. P. Dutton 
and Company the exclusive right to publish the “Addresses 
of Admiral Rickover.” (Exhibit 16) On November 4, 1958, 
the Appellant advised the Appellee that since his speeches had 
been made in his official capacity, Public Affairs Press saw 
no reason why it could not quote any of them in whole or in part 
(Exhibit 3) On November 11, 1959, the Appellant informed 
the Admiral that it would not quote any of his speeches if 
the Appellee could establish that the speeches were private and 
not official public statements. (Exhibit 4) 

On November 12, 1958, the Appellant received from E. P. 
Dutton and Company, acting as agent of Admiral Rickover, a 
letter stating that any use of the speeches in question on the 
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part of Public Affairs Press would result in legal action on 
behalf of the Admiral. (Exhibit 5) 

On or about December 1, 1958, Admiral Rickover, Appellee, 
took to the Copyright Office of the Library of Congress, copies 
of 22 speeches that had been publicly delivered and officially 
published in the previous four years. These speeches were 
submitted under Copyright Registration A 363451. (Exhibit 
18) 

The text of all of the 22 speeches submitted to the Copyright 
Office as above mentioned had originally been distributed, with- 
out restriction, to members of the press and the public long 
prior to the date of attempted copyright. As Exhibit 6B shows, 
virtually all of these speeches had been published as press 
release publications of the Defense Department and the Atomic 
Energy Commission. Moreover, when originally disseminated 
to the press and other persons who might care to quote from 
or print them, most of the speeches bore the official imprim- 
aturs of the Department of Defense and the Atomic Energy 
Commission. In addition to distribution by the press offices 
of the Department of Defense and the Atomic Energy Com- 
mission, copies of these speeches were distributed by Admiral 
Rickover through official facilities of the U.S. Government 
available to him. Copies were delivered to members of the 
press. Copies were delivered to the National Press Club in 
Washington, D. C. Copies were made available to interested 
persons attending the speeches. There is no evidence or indi- 
cation whatsoever that the Admiral did not desire maximum 
publicity for these speeches. There was at no time any restric- 
tion on their publication, in whole or in part, by anyone. 

When, however, the speeches were submitted to the Copyright 
Office on December 1, 1958, their original press release form 
was not shown and the official imprimaturs of the Defense De- 
partment and the Atomic Energy Commission were missing. 
In all other respects, the speeches were identical with those 
originally published and publicized at the instance of Admiral 
Rickover by agencies of the United States Government. 

Although the 4 speeches made by Admiral Rickover after 
December 1, 1958, were submitted to the Copyright Office for 
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registration prior to their delivery, there is no evidence that 
they were not prepared during official hours with official intel- 
ligence and resources. Nor is there any evidence that they 
were private, not official, expressions of Admiral Rickover. 

Accompanying three of the speeches was the following notice: 
“Copyright [1958 and 1959], H. G. Rickover. No permission 
needed for contemporaneous press use. Above copyright notice 
to be used if most of speech reprinted.” When the Admiral’s 
copyrights on these three speeches were protested by Mr. V. M. 
Newton, Jr., Chairman of the National Freedom of Information 
Committee of Sigma Delta Chi, the professional journalistic 
fraternity (Exhibit 7), Admiral Rickover advised Mr. Newton: 
“To place any limitation on the publication of thinking, wheth- 
er it be my thinking or that of anyone else, is the exact opposite 
of my desire.” (Exhibit 8) Subsequently the Admiral inserted 
the following phrasing in the copyright notice appended to his 
speech entitled “The Shippingport Atomic Power Station: Les- 
sons From its Opration”: “No permission needed for news- 
paper or news periodical use.” 

All of the speeches Admiral Rickover submitted to the Copy- 
right Office were prepared on government time, with the use 
of government personnel and government facilities, and con- 
tained official information obtained by him in his official capac- 
ity. 

A list of the speeches, the dates on which they were delivered, 
and the names of the agencies of the United States Government 
that published them as press releases follows: 


Metallurgy In Atomic Power October 20, 1955 
(Atomic Energy Commission) 

Nuclear Power and the Navy October 27, 1955 
(Defense Department) 

Engineering and Scientific Education November 22, 1955 
(Atomic Energy Commission) 

Lead Time and Military Strength January 12, 1956 
(Defense Department) 

Nuclear Power and the Navy August 16, 1956 
(Defense Department) 
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The Education of Our Talented Children 
(Atomic Energy Commission) 

Nuclear Power—Challenge to Industry 
(Defense Department) 

The Challenge of Nuclear Power 
(Defense Department) 

The Talented Mind 
(Defense Department) 

Energy Resources and Our Future 
(Atomic Energy Commission) 

The Naval Revolution 
(Defense Department) 


November 20, 1956 
January, 1957 
March 1, 1957 
March 11, 1957 
May 14, 1957 


September 14, 1957 


Acceptance of International Communication Award 


(Defense Department, announcement) 


The Balance Sheet on Education 
(Atomic Energy Commission) 
Revolution at Sea 
(Defense Department) 
Education in the Nuclear Age 
(Atomic Energy Commission) 


European and American Secondary Schools 


(Atomic Energy Commission) 
The Truth Shall Make You Free 
(Atomic Energy Commission) 
The Meaning of Your Profession 
(Atomic Energy Commission) 
Investment in Human Resources 
(Atomic Energy Commission) 


The Meaning of the Nautilus’ Polar Voyage 


(Atomic Energy Commission) 
A Common Heritage 
(Atomic Energy Commission) 
Theodore Roosevelt—Modern American 
(Atomic Energy Commission) 


October 12, 1957 
November 22, 1957 


December 5, 1957 
December 6, 1957 
March 23, 1958 
April 19, 1958 
June 14, 1958 
September 25, 1958 
September 29, 1958 
October 23, 1958 


October 27, 1958 


Education: Our First Line of National Defense December 11, 1958 
(Press release of speech at Harvard Club of New York) 


Democracy and Competence 


February 17, 1959 


(Press release of speech at North Carolina State College) 


Illusions Cost Too Much 


March 16, 1959 


(Press release of speech before Yale Club of Washington, D.C.) 


The Shippingport Atomic Power Station: 


Lessons From Its Operation 


May 28, 1959 


(Press release of speech before American Public Power Ass’n.) 


5 


All of Admiral Rickover’s applications for registration of 
copyright on these speeches listed, as the name and the address 
of the person or organization who manufactured them as pub- 
lications, one Theresa Leone, an employee of the Federal Gov- 
ernment, assigned to the Appellee, Admiral Rickover, in the 
conduct of his official duties. At all material times, the Ad- 
miral was a full time official of the Department of Defense 
assigned variously to duties with the Navy Department and 
the Atomic Energy Commission. There is no indication in any of 
his speeches that he was speaking in other than his official 
capacity. 


STATEMENT OF POINTS RELIED UPON 


I, The Trial Court erred in failing to hold that the speeches 
prepared, delivered, and distributed prior to December 1, 1958, 
were not in the public domain. 

II. The Trial Court erred in failing to hold that the copy- 
right notices placed by Admiral Rickover on his speeches pre- 
pared, delivered, and distributed after December 1, 1958, were 
not valid notices. 

III. The Trial Court erred in holding that although the 
speeches by the Appellee resulted from his official responsibil- 
ities they were nevertheless subject to private copyright restric- 
tion because “writing” and delivering speeches had not been 
specifically designated as his duties. 

IV. The Trial Court erred in not drawing any distinction be- 
tween top ranking public officials and routine public employees, 
and their different responsibilities in Government service. 

V. The Trial Court erred in not taking into consideration the 
freedom of press guarantees of the Constitution. 

VI. The Trial Court erred in denying relief to the Appellawt~ 
(Plaintiff below) and dismissing the request for Declaratory 
Judgment as requested. 


SUMMARY OF ARGUMENTS 


The Appellant contends that the Appellee’s speeches should 
be divided into two categories: the speeches prepared, delivered, 
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and distributed prior to December 1, 1958, and those prepared, 
delivered, and distributed thereafter. 

The Appellant contends that as to the first category of 
speeches, their preparation, delivery and distribution, without 
any attempt at restriction on quotation, publication or reprint- 
ing thereof, placed these speeches clearly in the public domain. 
The Appellant contends further that any attempt by the Appellee 
after such preparation, delivery, and distribution without re- 
striction, to place a copyright on these speeches is invalid. As 
to speeches prepared, delivered, and disseminated after De- 
cember 1, 1958, the Appellant contends that the copyright 
notation was invalid and ineffectual. The Appellant further 
contends that even if the copyright notice on these later speeches 
were in acceptable form it was not within the Appellee’s power 
to copyright such speeches. 


QUESTIONS PRESENTED 

1. Whether the speeches prepared, delivered, and distri- 
buted, prior to December 1, 1958, were in the public domain. 

2. Whether the copyright notice placed by the Appellee, Vice 
Admiral H. G. Rickover on December 1, 1958, on the 22 
speeches delivered by him prior to the date of such attempted 
copyrighting and originally published as official press release 
publications, was a valid copyright notice. 

3. Whether the copyright notice placed by the Appellee, 
Vice Admiral Hyman G. Rickover on his speeches prepared, 
delivered, and distributed after December 1, 1958, were valid 
notices. 

4, Whether a high public official of the United States may 
for 56 years place private copyright restrictions on speeches pre- 
pared, delivered, and distributed on government time, at govern- 
ment expense, under government auspices, and on subjects con- 
nected with his official responsibilities. 


ARGUMENT 
I. The speeches prepared, delivered, and distributed 
prior to December 1, 1958, were in the public domain. 
A. It is clear that publication of a speech without adequate 
copyright notice results in the loss of the right to copyright. 
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1. Title 17 § 8 of the United States Code provides: 

“No copyright shall subsist in the original text of any work 
which is in the public domain, or in any work which was 
published in this country or any foreign country prior to 
July 1, 1909, and has not been already copyrighted in the 
United States, or in any publication of the United States Gov- 
ernment, or any reprint, in whole or in part, thereof . . .” 


2. The regulations of the Copyright Office promulgated under 
this statutory authority, provide in Section 202.2 (A) General, 
subparagraphs (1) and (2): 

“(1) With respect to a published work, copyright is se- 
cured or the right to secure it is lost at the date of publica- 
tion, i.e., the date on which copies are first placed on sale, 
sold, or publicly distributed, depending upon the adequacy 
of the notice of copyright on the work at that time. (Emphasis 
supplied.) 

“(2) If publication occurs by distribution of copies or 
in some other manner without the statutory notice or with 
an inadequate notice the right to secure copyright is lost. 
In such cases copyright cannot be secured by adding the 
notice to copies distributed at a later date.” 


3. The case law interpreting these provisions uniformly holds 
that publication at common law terminated an author’s rights. 
Associated Press v. International News Services, 245 F 244, 
2 ALR 317. 


In the case of National Comics Publications, Inc. v. Fawcett 
Publications (191 F2 504; 198 F2 927), Judge Learned Hand 
pointed out that publication without intent to abandon is not 
dedication but forfeiture. 


B. Clearly limited publication would not result in the loss 
of an author’s common law right to a wholly private manuscript. 


1. Limited publication consists of the communication of the 
contents of a manuscript to a definitely selected group and for 
a limited purpose and without the right of diffusion, reproduc- 
tion, distribution, or sale. White v. Kimmel (Cal. 1952) 193 
F2d 744, 
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(a) Circulation must be restricted both as to persons or pur- 
pose or it is not a “limited publication.” 

(b) The decision in Werckmeister v. American Lithograph 
Company (134 Fed 321), cited by the Trial Court, is not con- 
trary to the Appellant’s position. Rather it is in support thereof. 
In the Werckmeister ruling the Court held that there could be no 
“limited publication” where there was “a general offer to the 
public”. In the instant case such a “general offer to the public” 
was made by the Admiral in the earlier publication of his 
speeches. 

2. It is nowhere questioned, and indeed the Appellee has 
agreed formally, that all speeches prepared, delivered and dis- 
tributed by him or by the Defense Department, to December 1, 
1958, were distributed to any and all persons who might have 
expressed an interest in such speeches. The Appellee has fur- 
ther agreed and admitted that copies of the speeches were de- 
livered to the “Press Club” (National Press Club, Washington, 
D. C.) an organization whose membership consists of repre- 
sentatives of all the news services and most of the leading news- 
papers of the nation. Delivery of copies to the “Press Club” 
where any member could avail himself of a copy would cer- 
tainly constitute unlimited publication. For all practical pur- 
poses, all that may be necessary for dissemination of a speech 
to every important newspaper in the United States, if not the 
world, is the delivery of a copy to the Associated Press or the 
United Press. At no time did Admiral Rickover restrict “pub- 
lication” to those in attendance at the meetings where the speech- 
es were delivered. 

B. As press releases of governmental agencies of which he was 
a high official, such speeches were necessarily official govern- 
ment publications and as such were not subject to copyright re- 
strictions under copyright law. 

1. In several recent cases—Barr v. Matteo and Howard 
v. Lyons and McAteer—the United States Supreme Court has 
held that press releases issued by government agencies or officials 
are privileged documents. 360 U.S. 564 (1959) and 360 U.S. 
593 (1959). 
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2. Section 8 of the Copyright Law (Title 17, U.S. Code) pro- 
vides as follows: “No copyright shall subsist in any publication 
of the United States Government.” (Italics supplied.) 

It is contended that even if the present case involved a private 
individual he would not be entitled to copyright restriction if, 
like Admiral Rickover, he had delivered his speeches publicly 
and had made copies of them readily available to the press. 
Whenever any citizen delivers a public speech and goes to the 
trouble of distributing copies to the press in press release or 
other form he is clearly dedicating his words to the public in 
order to achieve the benefits of wide publicity, recognition, and 
appreciation. Indeed whenever any type of material, public or 
private, is released to the public via the press it automatically 
enters the public domain. If this were not the case the Copy- 
right Law would become meaningless. It’s a sober truism that 
a man cannot have his cake after he has eaten it. The person 
who seeks publicity through public words is not entitled to 
copyright restrictions on those words after he has enjoyed the 
fruits of publicity. 

C. Inasmuch as the contents of the book entitled “Education 
and Freedom” are based primarily on Admiral Rickover’s pub- 
lic speeches, it is contended that such contents cannot be subject 
to copyright restriction. 

1. However, it is conceded that Admiral Rickover may have 
“some” copyright protection in such new and original matter 
he may have privately added to the speeches for book publica- 
tion purposes. 

(a) If an author takes matter which has been dedicated to 
the public by publication without copyright and adds thereto 
materials which are the result of his own efforts, the copyright 
theron is valid only as to the new and original matter offered. 
Dorsey v. The Old Surety L. Ins. Co., 98 F. 2d 872 CCA 10 
(1938), American Code Company, Inc., v. Bensinger, 2nd Cir. 
282 F. 829; Harold Lloyd Corp. v. Witwer, 9th Cir., 65 F. 2d 


(1). 


II. The copyright notices placed by the Appellee, Vice 
Admiral Rickover, on his speeches prepared, delivered, 
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and distributed after December 1, 1958, were not valid 
notices. 


In attempting to devise a copyright notice for these speeches 
which would not preclude wide publicity, the Admiral vari- 
ously used these phrases: “No permission needed for contem- 
poraneous press use” and “No permission needed for news- 
paper or news periodical use.” 


A. It is recognized that the person claiming a monopoly of 
publication must substantially pursue the statutory method of 
securing it. (Mifflin v. R. H. White Company (Mass 1903), 23 
S Ct. 769, 190 U.S. 260, 47 L. Ed. 1040.) 


In the Mifflin case the Supreme Court pointed out: 

“In determining whether a notice of copyright is mislead- 
ing, we are not bound to look beyond the face of the notice 
and inquire whether, under the facts of the particular case, 
it is reasonable to suppose an intelligent person could ac- 
tually have been misled.” 


B. While a slight variation from the form of notice pre- 
scribed might not be fatal, there must be no substantial devia- 
tion. Booth v. Haggard, C.A. Iowa 1950, 184 F 2d 470; Ad- 
vertisers Exchange v. Anderson, C.C.A. Iowa 1944, 144 F. 2d, 
907. 


1. It is obvious that the term “contemporaneous” would re- 
quire definition before any potential “press” user could be 
certain it was not violating the copyright notice. “Contem- 
poraneous” might mean a daily newspaper published on the 
day the speech was delivered. It might also mean a magazine 
published a month later. Similarly, it could also include a book 
published within a few months or even a few years. 


2. The same definition problem exists insofar as the word 
“press” is concerned. As guaranteed by the First Amendment 
to the Constitution, “freedom of the press” is fundamentally 
a freedom of the people—all the people, not some people, 
not some publishers—to a free press. It was never the in- 
tention of the Founding Fathers that freedom of press was to 
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be limited to a particular industry or to those who used a par- 
ticular type of press. When the First Amendment to the Con- 
stitution was ratified there were no daily newspapers or wire 
services. Handbills, pamphlets, and books were the predom- 
inant types of publication. It was never contemplated that 
“freedom of the press” was to be limited to “newspapers or 
news periodicals,” 

The First Amendment never contemplated that each person 
could be the arbiter and by his grace or whim apportion free- 
dom of the press on the basis of his personal determination of: 
(1) who or what is the “press”; (2) what is meant by “con- 
temporaneous”; (3) what is a “newspaper”; (4) what is a 
“news periodical.” Since none of these terms should be sub- 
ject to individual interpretation, the Appellant suggests that 
the copyright notices of the Appellee as to all of his speeches, 
were, and should be determined to be, invalid. 


While Appellant’s arguments heretofore should resolve the 
problems in the instant case as to all of the Appellee’s speeches, 
it is respectfully suggested that the instant appeal requires more 
than a decision on technical grounds. Both the Appellant and 
the Appellee have argued the broader consideration of public 
policy on speeches or writings of public officials. And, indeed, 
the learned Trial Judge wrestled with this question. For this 
reason, Appellant submits that the writings and public utter- 
ances of high government officials in policy-making positions 
on matters connected with their official responsibilities are not, 
and should not be, subject to private copyright restrictions of 
any type whatever. 


Il. The Trial Court erred in holding that although 
the speeches by the Appellee resulted from his official 
responsibilities they were nevertheless subject to private 
copyright restriction because “writing” and delivering 
speeches was no part of his duties. 


A. In arriving at this conclusion the Trial Court relied on 
patent law, citing United States v. Dubilier Condenser Corp., 
289 U.S. 178, 77 L. Ed. 695, 53 S.Ct. (1933), wherein, in 
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discerning the rights of government employees to obtain private 
patents on inventions conceived during the course of their offi- 
cial duties, the United States Supreme Court said: 


“. . . if the employment be general, albeit it cover a field 

of labor and effort in the performance of which the employee 

conceived the invention for which he obtained a patent, the 

contract is not so broadly construed as to require an assign- 

ment of the patent.” 

The Appellant contends that patent law there enunciated is 
not analogous or applicable to the present case for the follow- 
ing reasons: 


1. The government employees in the Dubilier case utilized 
information generally available to other scientists. 

In the Dubilier case, Messrs. Dunmore and Lowell conceived 
an apparatus for operating a radio receiving set by alternating 
current with the hum incident thereto eliminated and further 
conceived the idea of energizing a dynamic type of loud speak- 
er. The use of house-lighting current and the use of direct- 
battery current in radio apparatus were generally known to 
other scientists in the field. If, in achieving their invention, 
Messrs. Dunmore and Lowell had used properties and pro- 
cedures exclusively belonging to the United States Government, 
the judicial conclusion might well have been different. It was 
the application or combination of properties and procedures 
generally known or available to other scientists into a new ap- 
paratus that gave rise to the patentable device in the Dubilier 
case. 

In the present case, however, Admiral Rickover has used 
vital information not generally available. His statements are 
based primarily on information, observations, and knowledge 
available to him and to a small number of other high officials 
of the Atomic Energy Commission, the Navy Department, and the 
Defense Department.’ 


*See speeches in Exhibit 6B and 12, particularly the speech con- 
cerning the Shippingport Atomic Power Station based on Admiral 
Rickover’s special knowledge of contracts and requirements of the 
U.S. Atomic Energy Commission. 
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In the Dubilier case, as in the Sherrill v. Grieves case (LVII 
The Washington Law Reporter 286) cited by the Trial Court, 
the persons involved were public servants not subject to the 
broad responsibilities of high ranking officials. There is a well 
recognized legal distinction between the acts and duties of public 
employees in general and those of high public officers. In the 
instant case Admiral Rickover has a responsibility to the Ameri- 
can people that cannot be fulfilled if he places copyright re- 
strictions on his official knowledge. 

The fact that Washington Irving, Nathaniel Hawthorne, and 
General Lew Wallace “produced some of their best writings 
while in the Government service”, as is pointed out by the Trial 
Court, has no relevance. These men wrote in their spare time 
fiction that had absolutely nothing to do with their employment. 


2. The Dubilier case distinguishes itself from the present 
case by the simple quotation from the Court’s opinion therein: 
“An inventor deprives the public of nothing which it en- 
joyed before his discovery, but gives something of value to 
the community by adding to the sum of human knowledge.” 
In the instant case, the Appellee, if accorded a private copy- 
right, can prevent the general public, for 56 years, from access to 
information obtained by him during the course of his official 
duties as a servant of the American people. 


3. The Federal Government, by Presidential Executive Or- 
der, has determined, as a matter of policy, that the Dubilier 
theory of private profit in the patent field while on the govern- 
ment payroll shall no longer prevail. 

Executive Order No. 10096, promulgated January 23, 1950, 
prohibits a recurrence of the Dubilier situation: 


“1. The following basic policy is established for all Gov- 
ernment agencies with respect to inventions hereafter made 
by any Government employee: 

“(a) The Government shall obtain the entire right, title 
and interest in and to all inventions made by any Govern- 
ment employee (1) during working hours, or (2) with 
a contribution by the Government of facilities, equipment, 
materials, funds, or information, or of time or services of 
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other Government employees on official duty, of (3) which 

bear a direct relation to or are made in consequence of the 

official duties of the inventor.” 

The exceptions contained in this Executive Order, providing 
for express authorization by appropriate Government officials 
to the employees have clearly not been complied with in the 
present case before the Court.’ 

If public policy in the copyright field were to follow public 
policy in the patent field, as has been contended by the Trial 
Court, then the decision of that Court must be reversed in the 
present case. 


B. In delivering his public speeches, Appellee was in reality 
acting as a governmental spokesman disseminating information 
to the public and in such function he should not be allowed to 
profit, financially or otherwise, or to help others profit in any 
way. 


1. As a high official of the United States Government, as As- 
sistant Director of the Division of Reactor Development of 


Atomic Energy Commission, and as Assistant Chief of the 
Bureau of Ships of the Navy Department, Admiral Rickover has 
a very real responsibility for giving the American people the 


* See also Department of Defense Directive No. 5230.9, dated August 
17, 1957, entitled “Clearance of Department of Defense Public Informa- 
tion,” signed by C. E. Wilson, Secretary of Defense, provides as follows: 

“Personnel of the Department of Defense, military and civilian, who 
write for outside publication not in connection with their own official 
duties on any subject or in any form shall ascertain that such activity 
will not interfere or conflict in any way with their regularly assigned 
duties. Such activity will not be conducted during normal working 
hours or accomplished with the use of Department of Defense facilities 
or personnel. Such writers will be on an exact parity with outside 
professional writers with respect to accessability and use of technical 
or other information for manuscripts or other articles written for 
publication. Articles by such personnel dealing with military matters 
will be submitted to the office of security review for review and clear- 
ance to avoid any possible violation of military security.” (Exhibit 13) 

See also excerpt from the United States Navy Regulations, Article 
1252, entitled “Disclosure and Publication of Information.” (Exhibit 
14) 
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full benefit of his official knowledge, for keeping them informed 
about the work being done by and under him, and for helping 
in the formulation of the policies of the agencies with which he 
is associated. When he delivers a speech related to these mat- 
ters he is not only fulfilling his responsibilities to the American 
people, but he is also enlisting public support for carrying out 
his responsibilities and the policies he advocates. Surely these 
are not matters that should be subject to private copyright in 
any way for 56 years. 

As is plainly evident in the exhibits, the Admiral’s speeches 
pertaining to education, like his speeches on atomic and naval 
subjects, are closely related to his official concerns and responsi- 
bilities and those of the N. avy Department and the Atomic Energy 
Commission. Throughout these speeches there is constant 
emphasis on his official duties, experience, observations, and 
knowledge. Moreover, the major themes of these speeches are 
national defense and democracy, the educational shortcomings 
of naval personnel, the requirements of technological warfare, 
and the superior military might of Soviet Russia because of edu- 
cational factors. 

While the Admiral is to be commended for agreeing to turn- 
over to a particular charity certain royalties to be paid him for 
exclusive rights to his speeches, this cannot be considered justi- 
fication for his copyrights. A federal official should never use 
his office for the advantage of a private cause, no matter how 
laudable its objectives. 


2. It is contended that if such public servants are allowed to 
profit personally from sale of knowledge and information avail- 
able to them in their official capacity there would be an incen- 
tive for many Government workers to withhold information 
available to them until they have had the opportunity to achieve 
the maximum private profit through its sale. Under a logical ex- 
tension of the decision of the Trial Court a public employee 
might spend much of his official time analyzing and reporting 
only a portion of the total data available to him, reserving for 
his “unofficial” hours the right to analyze and reveal, if the 
price and time are right from his viewpoint, the total informa- 
tion available to him in his official capacity. This could well 
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lead to large scale suppression or restricting of Government 
information until transformed into private property. A public 
official desirous of securing an effective copyright on informa- 
tion he considers his own need only take care that such material 
is seen by as few people as possible before he applies for copy- 
right registration. Moreover, he can, if he desires, use copy- 
right procedures to protect and suppress the material he con- 
siders his private property. 


IV. The Trial Court erred in not drawing any dis- 
tinction between top ranking public officials and rou- 
tine public employees, and the differences of their 
responsibilities in Government service. 


The difference between the responsibilities of top ranking 
public officials and public employees in general are so great 
that they should not be considered in the same light. 

The Appellee in the present case is a highly important official 
of two major agencies of the United States Government. In 
the course of his duties in these agencies he participates in the 
formulation and execution of policies and programs critically 
affecting the present and the future of the nation. 

In virtually everything he does he necessarily has a wide 
exercise of discretion, providing only that the acts performed at 
his discretion be consistent with his oath of office and the basic 
laws of the land. As Mr. Justice Frankfurter has stated, “a 
public man is, as it were, public property.” (Beauharnais v. 
Illinois, 343 U.S. 250, 263, 96 LL ed. 919, 72 S Ct. 725.) The 
higher the official the higher the trust residing in him and the 
higher his responsibilities to our democratic system of Govern- 
ment. 

The American people have a right to know everything that in 
any way affects the trusts and responsibilities of its top officials. 
Admiral Rickover was quite conscious of this when he conceded 
in one of his speeches that “as a government servant my work 
is at all times subject to public scrutiny.” By virtue of copy- 
right, however, his work is not “at all times subject to public 
scrutiny.” Copyright procedures and customs would not only 
permit him to place restrictions on public knowledge of his work, 
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but also enable him to suppress public knowledge of what he 
has learned in his official capacity. 


V. The Trial Court erred in not taking into considera- 
tion the freedom of press guarantees of the Constitution. 


The First Amendment of the Constitution must be taken into 
consideration in the present case because a public official holding 
copyright control over what he says or knows regarding Govern- 
mental affairs is able to prevent anyone from reading or quoting, 
the material covered by his copright. This is directly contrary 
to the First Amendment. The purpose of that Amendment is to 
prevent Government from restricting in any way the right of 
the American people to an unfettered press. That right becomes 
meaningless to the extent that Government officials can restrain 
any person or any publication from quoting them or can decide 
who can or cannot quote them and under what circumstances. 

In ruling that public officials can copyright their statements, 
the Trial Court’s decision is in direct conflict with the Constitu- 
tion inasmuch as the practical consequence of the decision is 
the release of Government officials from their sworn obligation 
to uphold the Constitution. 

It is contended that any action by a Government official that 

4 diminishes, discourages, or inhibits freedom of the press without 
bled overwhelming justification in the public interest is directly con- 
trary to the oath%ervants must take upon assuming office. 

In a time when there is much withholding of information 
from the American people for reasons of national security and 
executive privilege, the Courts should not sanction restrictions 
which would subject the nation’s press to the will or whim of 
every public official who seeks private gain, power, publicity, 
or profits through copyright restrictions. No free press can 
long exist by sufferance of capricious control of vital information 
about the nation’s affairs. 

To grant Government officials the right to restrict what can 
or cannot be quoted is to return to the intolerable situation that 
existed in the colonies prior to the Revolutionary War. In those 
days the agents of the British Government had this power; 
through a licensing system strongly reminiscent of the present 
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COMPLAINT FOR DECLARATORY JUDGMENT 
AND OTHER RELIEF 


1. Jurisdiction of this Court is invoked under the Federal 
Declaratory Judgment Act (Title 28 U.S.C.) Section 2201-2. 
The plaintiff is a corporation duly organized under the laws of 
the State of Delaware, and doing business in the District of 
Columbia and elsewhere. The defendant is a citizen of the 
United States and a resident of the District of Columbia, and 
is sued as an individual. 


2. On or about the 29th day of October, 1958, the plaintiff, 
an educational publishing organization, requested of the de- 
fendant copies of his public speeches made, delivered and dis- 
seminated under the official auspices of the Department of the 
Navy, in order that the plaintiff might quote from and publish 
these speeches in book form. The defendant, upon receipt of 


this request, adjured the plaintiff that it could not use, quote 
or publish these public speeches for the reason that exclusive 
rights thereto had been assigned and sold to another publisher. 

3. The defendant further, on or about the 11th of December, 
1958, in an attempt to restrict the free use of his public speeches, 
placed under private “copyright” restrictions, one or more of 
his public speeches. 

4, All of the speeches made by the defendant have been made 
in his capacity as an Admiral of the United States Navy. Such 
speeches utilized facilities, information and data obtained by 
the defendant in connection with his duties as a public official. 
Such speeches, having been released to the public press, the 
plaintiff alleges, are in the public domain and not subject to 
any curtailment as to use. 

5. The plaintiff alleges that if the defendant may, by the use 
of an alleged “copyright” or otherwise prevent or restrict the 
free use of his public speeches by any representatives of the 
press, the right of the freedom of speech will be seriously cur- 
tailed. The plaintiff desires to publish such speeches as have 
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been made by the defendant. The plaintiff alleges that since 
the defendant has threatened that such use will result in action 
designed to restrain plaintiff's use of such speeches, it is entitled 
to declaratory relief by this Court as to whether the defendant’s 
activities in such restraint are legal. 

6. Plaintiff alleges that a serious question of freedom of 
speech has been raised by the defendant’s action and unless 
this Court grants the relief hereinafter prayed, irreparable 
damage will | be done to the plaintiff and to the public in general. 

WHEREFORE, the plaintiff prays this Honorable Coan: 

1. That the Court enter judgment declaring that the defendant 
may not restrict the quotation from his public speeches, either 
in full or in part, in book form or otherwise, once they have 
been delivered publicly. 

2. That the defendant be directed and ordered to remove 
any “copyright” restrictions on his public speeches. 

3. That this Court order a speedy hearing on this action and 
advance it on the calendar pursuant to Rule 57 of the Federal 
Rules of Civil Procedure. 

4, That this Court grant such other and further relief as may 
seem just and proper. 


ANSWER 


First Defense. The complaint fails to state a claim against 
defendant upon which relief can be granted. 

Second Defense. The complaint ils to state a claim against 
the defendant upon which relief can be granted for the reason 
that there is no actual controversy within the meaning of the 
Federal Declaratory Judgment Act (Title 28, United States 
Code, Sections 2201-2). 

Third Defense. The complaint fails to set forth an actual 
controversy within the jurisdiction of this Court warranting 
the entry of a final judgment or decree. 

Fourth Defense. Defendant: 

1. Denies knowledge or information sufficient to form a 
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belief as to the allegations of Paragraph 1 of the complaint 
except defendant admits that he is a citizen of the United States 
and a resident of the District of Columbia. 

2. Denies the allegations of Paragraph 2 except defendant 
admits that on or about the 29th day of October, 1958, plaintiff 
requested copies of two defendant’s speeches in order that the 
plaintiff might quote from and publish such speeches in book 
form and that defendant in sending plaintiff a copy of such two 
speeches declined to give plaintiff permission to quote from 
them. 

3. Denies the allegations of Paragraph 3 except defendant 
admits that he has copyrighted certain of his public speeches. 

4. Denies the allegations of Paragraph 4 except defendant 
admits that some of the speeches made by him incidentally 
utilized some of the facilities owned by the United States, that 
all of such speeches utilized information and data known by 
him as a result of years of study and observation and were 
written by defendant as and for his own property to expound his 
personal point of view. 

5. Denies the allegations of Paragraph 5 except defendant 
admits that plaintiff has expressed a desire to publish in book 
form such speeches as have been made by defendant. 

6. Denies the allegations of Paragraph 6. 

WHEREFORE, defendant prays that the Court enter judgment: 
1. Dismissing the complaint. 2. Awarding to the defendant 
his costs and attorneys’ fees. 


Smit, Hennessey & McDonaLp 
By Josepu A. McDonaLp 
Attorneys for Defendant 


STATEMENT OF FACTS 


(Arrived at during arguments before Trial Court. See 
Transcript pp. 17ff) 


The plaintiff is a book publisher with offices in the District 
of Columbia. 


24 


The defendant is a Vice Admiral of the United States Navy 
on active duty as Assistant Chief of the Bureau of Ships for 
Nuclear Propulsion and is Assistant Director for Naval Reactors, 
Division of Reactor Development, U.S. Atomic Energy Com- 
mission. 

The defendant, during the period beginning October 20, 
1955 and ending January 16, 1959, the date of the commence- 
ment of this action, delivered in public twenty-three speeches 
prepared by him. 

Schedule A (Exhibit 15) attached hereto is an itemized 
chronological list of such speeches by title, date of delivery, 
auspices and place of delivery. 

The plaintiff advised the defendant in writing on or about 
October 29, 1958, a few days after the twenty-second of the 
foregoing speeches had been made, that it desired to quote 
from two of the defendant’s speeches in book form and requested 
copies of the twenty-first and twenty-second speeches listed 
in Schedule A. Contemporaneous with that request there were 
telephone conversations between the parties whereby the plain- 
tiff made it clear that he wished to publish the defendant's 
speeches. 

Schedule B (Exhibit 1) attached hereto is a copy of plaintiff's 
letter of October 29, 1958 addressed to defendant asking for 
such copies. Plaintiff's indication of his desire to publish the 
speeches was made orally in a telephone call from Morris B. 
Schnapper, Executive Director of plaintiff, to defendant shortly 
after the delivery of the said letter marked Schedule B. (Exhibit 
1) 

Defendant indicated that he would not grant plaintiff’s re- 
quest for permission to publish the speeches (a) in such tele- 
phone conversation and (b) through E. P. Dutton & Co., Inc., 
book publisher of New York in a letter dated November 10, 
1958, copy of which is attached marked Schedule C. (Exhibit 5) 
Defendant had, on or about July 9, 1958, entered into a contract 
with said E. P. Dutton & Co., Inc., for the publication of a book 
then known as “Addresses of Admiral Rickover’ based in part 
on certain of said speeches. A copy of such contract is attached 
hereto marked Schedule D. (Exhibit 16) 


25 


On December 1, 1958 defendant filed an application for 
registration of a claim to copyright in a compilation of the first 
twenty-two speeches listed in said Schedule A with a preface 
headed “The Purpose of Education” and bearing on the title 
page the copyright notice: “H. G. Rickover, Copyright 1958.” 
This application received registration No. A363452-1958, A 
certified copy of such application is submitted herewith marked 
Schedule E*. (Exhibit 17) A copy of such compilation is sub- 
mitted herewith marked Schedule E-1*, (Exhibit 6A & 6B) 

On December 1, 1958 the defendant also filed an application 
for registration of a claim to copyright in the speech numbered 
23 in Schedule A (Exhibit 15) attached hereto entitled “Edu- 
cation—Our First Line of Defense” prepared for delivery on 
December 11, 1958 at The Harvard Club of New York. This 
application received registration No. A363451-1958 and a 
certified copy thereof is submitted herewith marked Schedule 
F*. (Exhibit 18) A copy of such speech is submitted herewith 
marked Schedule F-1*, (Exhibit 9) 

On January 8, 1959 the book entitled “Education and Free- 
dom”, copy of which (but not a first edition copy) is submitted 
herewith marked Schedule G*. (Exhibit 19) was published by 
E. P. Dutton & Co., Inc. An application for registration of a 
claim to copyright in such book, naming the defendant as 
copyright claimant, was filed on January 12, 1959 by the 
publisher E. P. Dutton & Co., Inc., and was given registration 
No, A371063-1959. A certified copy of such application is 
submitted herewith marked Schedule G-1*. (Exhibit 20) 

On April 9, 1959 issue was joined by the filing of defendant’s 
answer maintaining that such speeches are, and ought to be 
held to be, his. 

The circumstances under which the said speeches were written 
by the defendant are summarized in the following paragraphs. 

1. Were the speeches written on Admiral Rickover’s “own 
time” or “the Navy’s time”? 


* Exhibit is submitted herewith rather than “attached hereto.” 

(Italicized phrasing was added by the Trial J udge during oral argu- 
ments pursuant to stipulation by Counsel. See original transcript of pro- 
ceedings pp. 17-22). 
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Admiral Rickover has no “regular working hours”. Practi- 
cally every waking hour is devoted to “business.” Admiral 
Rickover’s work is done at home, as well as at the office, on 
planes, trains, and in hotel rooms, wherever he happens to be. 
If by the Admiral’s “own time” is meant that period of the day 
beyond what might be considered a normal working day of 8 or 
10 or 12 hours, the speeches in question were written on the 
Admiral’s “own time”. Most of the writing was done at home, 
some of it was done while traveling, none of it was done at the 
office. 

2. Were the speeches written at the expense of Admiral 
Rickover or the Government? 

The speeches were written by the Admiral in longhand. A 
large part of the speeches were typed by Mrs. Rickover at home. 
The typewritten material plus some handwritten portions were 
brought in to the Admiral’s office for the typing of a final copy 
and the preparation of a multilith master by the Admiral’s 
secretary. In some cases the master was prepared directly 
from the typewritten copy as brought in from home. All of the 
speeches were multilithed on Government duplicating machines. 

3. How were the speeches distributed? 

All of the speeches were distributed by Admiral Rickover 
except those numbered 7 and 12 on Schedule A attached hereto 
which were not distributed by anyone. Certain of the speeches, 
approximately sixteen in number, were also made available 
to the press through the Public Information Office of the De- 
partment of Defense or of the Atomic Energy Commission, or 
both. In distributing the speeches, Admiral Rickover mailed 
some to individuals who had requested copies or who Admiral 
Rickover believed would be interested in the subject. Some 
were sent by Admiral Rickover, approximately 50 in each case, 
to the sponsor of the speech to be made available to the press 
and others at the place where the speech was to be delivered. 
Some speeches were sent to the Press Club in Washington by 
Admiral Rickover for the use of representatives of the press. 

4. Were the speeches approved by any branch of the Govern- 
ment? 

Each speech was submitted to the Department of Defense, 
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Office of Security Review, in advance of its release. No objec- 
tion thereto was received, and each of them was returned to 
Admiral Rickover bearing the stamp of the Office of Security 
Review, reading as follows: 


“No OBJECTION TO PUBLICATION ON GROUNDS OF Mirirary 
SEcuRITY. 
(Here date was stamped) 


OrricE or Security Review (OASD L & PA), DEPARTMENT 
OF DEFENSE.” 


5. Did Admiral Rickover take leave of any sort in connection 
with the trips involved in the speaking engagements? 

Admiral Rickover did not take leave of any kind in connec- 
tion with the trips during the course of which he made the 
speeches. Vice Admiral Rickover as Assistant Director for 
Naval Reactors, Division of Reactor Development, U.S. Atomic 
Energy Commission, and Assistant Chief of the Bureau of Ships 
for Nuclear Propulsion, is required to do a substantial amount 
of traveling. In addition to supervising the work of a unit of 
approximately 200 people in the Department of Defense, Ad- 
miral Rickover maintains contact with, and visits manufacturing 
plants, shipyards, and laboratories engaged in various aspects 
of the production of nuclear propulsion equipment and the de- 
sign and construction of ships so powered. Admiral Rickover 
was able to conduct government business at or near the location 
in which the speech was to be given and arrange to be free for the 
few hours needed to attend the functions “on his own time”. The 
transportation in every instance was provided by the govern- 
ment. 

6. What remuneration was there for the making of the 
speeches? 

In connection with some of the speeches honoraria were of- 
fered to Admiral Rickover. In each case Admiral Rickover 
requested that the amount be paid directly to a specified charity. 
Several charities, which can be named if it is deemed material, 
have benefited from these donations. Admiral Rickover has 
not accepted for himself an honorarium or any other type of 
payment in connection with any of the speeches. 
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Schedule H (Exhibit 21) attached hereto is a copy of the 
partial list of some high-ranking officers in all three services 
who have published important books while on active duty as 
incorporated by Senator Symington in his remarks as printed 
in the Congressional Record of August 31, 1959 on pages 15927 
and 15928. 

Schedule I (Exhibit 14) attached hereto is a copy of Article 
1252 of the United States Navy Regulations entitled, “Disclosure 
and Publication of Information” as the same is now, and at all 
time during the writing and publishing of the defendant’s ma- 
terial was, in effect. 

Schedule J (Exhibit 13) attached hereto is a copy of Depart- 
ment of Defense Directive Number 5230.9 dated August 17, 
1957 on the subject of “Clearance of Department of Defense 
Public Information”, Part V of which is headed “Writing For 
Publication by Defense Personnel, as Individuals.” 

The complaint alleges that the speeches of the defendant were 
“made, delivered and disseminated under the official auspices 
of the Department of the Navy.” The answer denies this allega- 
tion and, in admitting that “some of the speeches made by him 
incidentally utilized some of the facilities owned by the United 
States”, alleges that “all of such speeches utilized information 
and data known to him as a result of years of study and observa- 
tion and were written by defendant as and for his own property 
to expound his personal point of view”. 

The defendant’s position is that his superiors and the appro- 
priate agencies or departments of the Federal government knew 
this and that he did not advise them or his audiences that he was 
expressing his own personal point of view because he assumed 
that it was well-known. The defendant admits that it was his 
practice to have his speeches as prepared for distribution bear 
his name, his rank in the United States Navy and his title in 
the Atomic Energy Commission, that the speeches as distributed 
customarily bore a statement “for release” giving the date and 
frequently the time of the release and with few exceptions were 
on the paper stock used for press releases by the Department of 
Defense or the Atomic Energy Commission. 


PROCEEDINGS 


OPENING ARGUMENT ON BEHALF OF THE PLAINTIFF 


Mr. Frosh: May it please the Court, in this suit for a de- 
claratory judgment the question that is presented for Your 
Honor’s consideration is the question of whether the defendant, 
Vice Admiral Hyman Rickover, may limit or control the use 
of his speeches made under the facts and circumstances that 
will be explained to Your Honor during the course of our argu- 
ments by placing upon these speeches a private copyright. 

The plaintiff in this case is Public Affairs Press, a private 
publishing house in the City of Washington, in the District of 
Columbia. The defendant is Vice Admiral Hyman Rickover, 
who at all times material to the within suit was the Assistant 
Director for Naval Reactors of the Division of Reactor Develop- 
ment of the United States Atomic Energy Commission, and 
Assistant Chief of the Bureau of Ships for nuclear propulsion 
of the Navy Department of the United States. 

Now, if the Court please, I am going to divide my arguments 
as to the facts and the law, into two divisions: the first covering 
the speeches delivered by Admiral Rickover up until December 
the Ist, 1958; and, secondly, covering those speeches delivered 
by the Admiral after December Ist, 1958. 

We think, in the main, that the law covering all these speeches 
is the same, but there are certain factual distinctions in the 
preparation and delivery of these speeches, as well as in the 
mechanics undertaken by the defendant, Admiral Rickover, 
to attempt to place a private copyright on these speeches that 
will change some of the law that may be applied by the Court 
as to these earlier speeches. 

Under the Court’s direction, when Mr. McDonald and J 
appeared before you earlier, we have met a number of times 
to discuss those matters upon which we might agree, and I think 
that because of Your Honor’s direction we have simplified and 
distilled the factual problems in this case so that, in the main, 
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they may be agreed, and it will probably not be necessary that 
there be any testimony taken before the Court this morning. 

Mr. McDonald has prepared a statement of facts. In some 
respects I agree wholeheartedly. There are a few details with 
which I do not agree, and therefore, while the statement of facts 
will be presented by him and the Court may consider it as 
primarily setting forth most of the agreed facts, there are some 
details I will explain to the Court that we cannot acquiesce in. 

However, the exhibits we shall present have been agreed to and 
we will submit them to Your Honor during our oral presenta- 
tion. 

Mr. Frosh: On October the 28th, 1958, Mr. Morris Schnap- 
per, who is the executive director of Public Affairs Press, wrote 
to Admiral Rickover, asking him for copies of two recent 
speeches before the Columbia University Club and the Theodore 
Roosevelt Association, indicating that he was anxious to quote 
from these speeches in a forthcoming book. 

This letter, or a copy of this letter, is submitted to the Court 
as Plaintiff's and Defendant’s Joint Exhibit No. 1. 

Mr. Frosh: On October the 31st Mr. Schnapper received an 
answer from a Miss J. Scroggins, secretary to Rear Admiral 
H. G. Rickover, United States Navy, in which the Admiral said: 
“I regret I cannot give you permission to quote from these 
speeches because they are to be in a book which will be published 
in the near future.” 

Now, I have the original of this letter; however, there are 
some pencil notations on it and I believe Mr. McDonald has a 
clean copy of this which we can submit as Plaintiff's and De- 
fendant’s Exhibit No. 2. 

Mr. Frosh: Concurrent with the letter from Mr. Schnapper 
and the answer from Miss Scroggins, there were certain tele- 
phone conversations between Mr. Schnapper and Admiral Rick- 
over. These are letters dated November the 4th and November 
the 10th, and finally, another letter of November the 10th from 
the E. P. Dutton & Company to Mr. Schnapper in answer to his 
earlier correspondence with Admiral Rickover. 

And, if I may, I should like to submit a copy of the November 
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4th letter from Mr. Schnapper to Admiral Rickover as a Joint 
Exhibit No. 3. 

Mr. Frosh: The letter of November the llth, 1958, I will 
submit as a Joint Exhibit No. 4, and the letter from E. P. Dutton 
Company to Mr. Schnapper dated November 10th, 1958, I will 
submit as Joint Exhibit No. 5. 

Mr. Frosh: The other letters between Mr. Schnapper and 
the Admiral may be submitted later by Mr. McDonald. We 
have no objections to their going in. I think, for the moment, 
they are not material to my argument. 

After the exchange of correspondence that is contained in 
our Exhibits 1 through 5, on or about the first day of December, 
1958, Admiral Rickover took to the Copyright Office of the 
Library of Congress copies of his speeches that had been de- 
livered prior to that time, and together with a preface and a table 
of contents this collation of speeches with the preface and the 
table of contents or index was submitted for copyright registra- 
tion, and we have as a Joint Exhibit the group of speeches that 
were taken to the Copyright Office. 

Now, if the Court please, this collection of speeches should 
be examined by the Court, together with the copies of the 
speeches as they were originally prepared. And the reason 
I say that is simply that the speeches prior to December Ist, 
1958, as they were distributed to the members of the press and 
other members of the public, bore on the first page the imprima- 
tur of the Atomic Energy Commission and/ or the United States 
Navy, and were contained in part as news releases of either one 
or both of these agencies. 

The speeches, as they were submitted to the Copyright Office, 
had a front page which was simply a front page containing the 
speech material but not containing the front page of the govern- 
mental departments. And so I am submitting here the copies 
of the speeches as they were originally distributed, and as Mr. 
Schnapper has them and as they were later copyright, or at- 
tempted to be copyrighted in the Library of Congress. These 
may be Exhibit 6. 

The Court: Why not distinguish between the two groups, 
calling one 6-A and the other 6-B. 
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Mr. Frosh: Very well. 6-A will be the group submitted by 
Mr. McDonald, and 6-B the group that is submitted by the 
plaintiff. 

The Court: Which contains the copy in the original form and 
which contains the copies as submitted to the Copyright Office? 

Mr. Frosh: 6-A contains the copies as submitted to the Copy- 
right Office, and 6-B contains the copies as originally dissemi- 
nated. Is that correct? 

Mr. McDonald: Yes. May | interrupt to say that 6-A is 
referred to in our statement of facts as Schedule E-]. I think 
the record will be clear if there is that cross-reference. 

Mr. Frosh: Now, it is to this first group of speeches that I 
address myself and that I indicated to the Court we would dis- 
tinguish insofar as the speeches delivered after that date. It 
is the plaintiff's contention that all of these speeches were dedi- 
cated to the public and in the public domain, by reason of their 
distribution, their delivery, prior to December the Ist, 1958, 
without any attempt on the part of the defendant to register these 
in the Copyright Office. 

Now, we say that it would have made no difference, having 
attempted to do so, but we point out to the Court that there was 
rot ever the attetipt to register these speeches in the Copyright 
Office ttitil Devettiber the Ist, 1958. Atid we say ds to these 
speeches that they Wwete cleatly ih the ptiblic dottait aiid: that 
the effoit bi the putt of AdHithil Rickiver ti co pyHpht these 
apobelios aiftel they albeddy webe HH the pubilte deHidti dvatled 
WiHH Hut. 

The Comes What level heii Hi He public dunia? PT take 
EAD ELE Ab PoebStshk We eHRe tsHHsUT Higa Tbe Seah THsbislig palin HEH) 
UDide (AMEND Aes AAAAALHHA, HUQ Hite Hiakec TE Ue AD Petia dd 
ACTUAL GUD AQHAN BHAT: GABE 

We PA TAME TU Gh, 

Pn Ebb! MOTE (ALA ild AMsbccke aiid Thi AA TINA AUVTTAA TAMA, 
AVA AUATAAARE TA) UL: GATT 

Wh Pv Aju Ni Ay Wiley WATE AMT, Guid i 
I siuil Nl AHA Teddi Hal Hil \\\ Hii U (ii lip: hil \V\\ 
Aili ul \\\ illu \\ iil Vy) 1 i Vi Mii Vw Wd 
Mwuillididili | li Wi VV) till H i Vdc AMMUULADG Wid 
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Commission or the Department of the Navy to any and all per- 
sons who had interest in the speeches. 

They were delivered to members of the press, they were de- 
livered to the Press Club, placed on tables and made available 
for members of the press. There was at no time any restriction 
as to the use of these speeches for copying, for quotation, or for 
publication by the Admiral prior to December the Ist, 1958. 


ee ae 


It is for this reason we say quite clearly that these speeches 
were in the public domain, and we say that the only portion of 
the material submitted on December the Ist, 1958 for copyright 
that was subject to copyright, if any was subject to copyright, 
is that preface and the table of contents that accompanied this 
collation of speeches. 

If I may, I should like to call the Court’s attention to the 
statute itself, Title 17, Paragraph 8, and the regulations of the 
Copyright Office promulgated thereunder. I have a copy of the 
regulations in effect as of June 18th, 1959, which provide... 

Under Section 202.2 of the regulations of the Copyright Office 
as printed in the Code of Federal Repilations in June of 1959, 
we find Section A. Getteral, subparagraph (1) with respect toa 
published work. copyright is seetibed wt the Healt ti seetite it is 
Vist att the dite of publication. Lens thee dite Gi Whieh eupites ate 
Hist jolebetoel Gii satis, stot, Gt tilted y elbt et binatioed, cdespoetiel iiipe ayseii 
thee ahelestqidehiey: GP THe HsHHees UP GGA HBHE GH the Wiebe AL UNE His, 

Waited hadi Ss TE UHH tteshh Weed be La URETHANE Ut bifites 
DRUM UUM LL RCL LE COLT 
AAAANATAS)OUALES NEHER TA GUA GU He Teh TA adil 
Wahab GU) HURT GAUDIL Te gbsU0 GE TA ATES THe AAAI AA adit 
ANAL A AANA AL Ad Tabak tibia 

MTT ULC MOL LLOML MMLC EE SULLA OM CCUM UL tom TTT ee CO 
MI 

PAW Ei bE Tad eae HE (Adda VNAAT QUA) AVA add 

\l \\ \\ HQ AAL yA Wal Uy it \\\\ wilh On 
\ TALULA LU \\ifill walla wii \\\ We Pd Midihi 
WE li aL Hadid AT AVUUUUUATIAT ATG AAT TTL tdi 
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rather infrequent occasions, and certainly historically it would 
mean persons who are publishing books. 

Now, the Admiral apparently wrestled with this problem as to 
what was meant by contemporaneous use only, because some time 
later a letter was written to the Admiral by Mr. V. M. Newton, 
Jr., who was the chairman of the National Freedom of Informa- 
tion Committee of Sigma Delta Chi, a professional journalistic 
fraternity, and Mr. Newton asked the Admiral what he meant by 
“contemporaneous press use,” and this letter dated April the 
24th, 1959, was answered by Admiral Rickover on May the 6th, 
1959. 

I believer the plaintiff and the defendant have no objection to 
copies of both of these letters being submitted to the Court. 

Mr. McDonald: That is correct. 

Mr. Frosh: If the Court please, the letter of Mr. Newton is 
submitted as Plaintiff’s and Defendant’s Exhibit 7. The answer- 
ing letter of Vice Admiral Rickover dated May the 6th, 1959, is 
submitted as Joint Exhibit No. 8. 

Mr. Frosh: The letter of Mr. Newton sought to determine from 
the Admiral what he meant by this phase “contemporaneous 
press use only.” The Admiral indicated that it did not occur to 
him that there would be any newspaper interest in using the 
material after a few days had passed, and, if there should be, “I 
shall promptly authorize such use. However, in the light of your 
suggestion I am going to change the expression in the future cases 
by deleting the word ‘contemporaneous’ and making it clear that 
newspapers and news periodicals are free to use the material 
without any limitation as to time.” 

Now, obviously the Admiral had trouble with what was meant 
by “contemporaneous press use” and had no intention of re- 
stricting the use of his material to members of the press. We sub- 
mit again that the Admiral may not determine himself the mean- 
ing of “freedom of the press,” and that in allowing newspapers 
and news magazines to use this material freely he was dedicat- 
ing even this material to the public domain. 

Now, we say that it would be difficult to determine whether a 
publication, as for example the Yale Quarterly, which comes 
out—or might conceivably come out—some three months after 
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the delivery of the speech might be restricted in the Admiral’s 
mind from quotation or use of his speeches, and we submit that 
if a book publisher were printing a book, the day after the Ad- 
miral made his speech and wished to quote from his book, that 
he would be a contemporaneous press user. 

Therefore, we say the attempt in the speeches after December 
the 11th, 1958, to restrict their use was not within the meaning of 
the case that I have cited to the Court against such a resricted use 
as would fail or prevent this material from going into the pub- 
lic domain. 

And now I proceed to another reason— 


[Here there was submitted to the Trial Court the Statement of 
Facts in the Appendix. Colloquy of Court and counsel omitted.] 


The Court: Very well. Now I think we have clarified the rec- 
ord and we know what the facts are on which the Court has to 


pass. 
Mr. Frosh: The Court has some of the facts. I think we have 
some other exhibits that will further explain the facts, and these 


will be copies of the speeches since December Ist, 1958. 

Mr. McDonald: With respect to that, Your Honor, may I say 
that I believe the speech of December the 11th ought properly 
to be considered, but beyond January the 16th I wonder whether 
we should explore the status of the speeches. This is after the 
action was commenced. 

The Court: Why? 

Mr. McDonald: I have no serious objection, except I think the 
question is presented by the December 11th speech which was in- 
dividually copyrighted. If Your Honor wishes the others, I do 
not want to hold them back. 

The Court: Is that part of the issues of this case? 

Mr. Frosh: Your Honor, strictly speaking, the Court might 
well say, I believe, that the issues are limited to the date on which 
this declaratory judgment was sought. However, we feel that 
the question presented in these later speeches is a very material 
one to the question that the Court has to wrestle with today. 

The Court: Well, now, what is your position, Mr. McDonald? 

Mr. McDonald: In view of the fact that there was a change in 
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files its opinion in the Clerk’s Office. That makes them public 
property. 

Mr. Frosh: But supposing you copyrighted them before you 
took them downstairs to the Clerk’s Office. 

The Court: What would say about a book such as many which 
have been written in recent years, books of reminiscences by 
generals and admirals? They all deal with matters with which 
the authors were concerned officially. Is it your contention that 
those books are improperly copyrighted? 

Mr. Frosh: No. Your Honor, I think . . . . that these works, 
these published works that are Schedule H, are certainly subject 
to copyright. 

The Court: What kind of works are they? 

Mr. Frosh: General Bradley’s, “‘A Soldier’s Story.” 

The Court: Yes. I had books of that type in mind. 

Mr. Frosh: General Kuter’s, “Airmen at Yalta.” 

The Court: How do you draw the line of distinction? 

Mr. Frosh: Your Honor, while the official documents from 
which part of this information contained in these books was ob- 
tained—while these official documents may very well be in the 
public domain and subject to discussion by any person the author 
of these works, the addition of his own composition and literary 
contribution has prepared a document which, because of its pop- 
ular individual literary composition and contribution by the in- 
dividual, is subject to copyright. We say that he could not copy- 
right all of the official documents if he were to take them and 
attempt to do so. 

The Court: How do you distinguish that from Admiral Rick- 
over’s speeches? 

Mr. Frosh: We say that the speeches that were made by Ad- 
miral Rickover were not his own contribution on his own time, as 
well. All of these books, incidentally, or most, were prepared on 
the individual’s own time. 

The Court: We do not know that. 

Mr. Frosh: Presumably at their own expense. 

The Court: Perhaps at their own expense, but we do not know 
whether it was on their own time. 

Mr. Frosh: There has been no challenge to that, so we assume 
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this must have been. Perhaps they, too, were subject to challenge 
if prepared at Government expense. 

The Court: What would you say about some books that were 
written some years ago? There were quite a number of them by 
former members of the Cabinet, like Harold Ickes’ Diary, or 
Morgenthau’s Diary. You do not challenge the right to publish 
those, do you? 

Mr. Frosh: 1 do not. 

The Court: How do you distinguish Admiral Rickover’s 
speeches from these? 

Mr. Frosh: The Diary of Harold Ickes’ came out when he was 
no longer in the Cabinet, as I recall. 

The Court: But apparently they are contemporaneous diaries, 
kept as Secretary. That is one of the things that presumably adds 
value to them. They don’t represent a recollection of several 
years after the event. 

Mr. Frosh: As to the diary, the various memoranda contained 
in the diary—the diary itself may very well be in the public 
domain if it was document available to the public, or should 
have been— 

The Court: What do you say about Morgenthau’s Diary? 
They are supposed to have been written by the Secretary from 
day-to-day. Is it your contention that because he might have 
written it on Government time that his diary is in the public 
domain? 

Mr. Frosh: No, I would not say that. Your Honor, there are 
no cases in this field that I know of — 

The Court: But we are in virgin soil, so to speak, and that is 
the reason I am asking you to state what your contention is. 

Mr. Frosh: Your Honor, the writings of these men in their 
diaries, if it was on Government time, at Government expense, 
and was concerned solely with their governmental functions anc¢ 
duties, might be seriously challenged, I would think, under th: 
theory of this case. 

However, if the person puts together these reminiscenses at a 
time after they have been collated or written and collects them 
and publishes them, I think he may very well have a copyright- 
able right in the literary composition, and it may very well be 
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that the document itself is the property of the Federal Govern- 
ment or is in the public domain. 

The Court: Well, now, aren’t Admiral Rickover’s speeches 
within the ambit of your second group? That is, material to 
which the writer adds his own literary quality and his own 
personality? 

Mr. Frosh: Because he was writing on Government time, at 
Government expense, on matters concerned entirely or primarily 
with matters on which he was concerned in his official capacity. 

The Court: Let me ask you this: Exhibit 9 is a speech on 
education? 

Mr. Frosh: That is correct. 

The Court: That is not a topic with which the Admiral is offic- 
ially concerned, is it? 

Mr. Frosh: Yes, Your Honor. The Department of the Navy 
has many, many times, and based in part, perhaps, on studies of 
the Admiral’s own departments, gone into the question of the 
education of our youth and the deficiencies, if any, therein. 

The Court: That is not part of the statutory duty of the Navy 
Department. Education of naval officers is, of course. But here, 
for example, I note on page 25 of this speech this is a discussion 
of education in the schools, for youngsters, and he refers to the 
average child and the talented child. That has nothing to do 
with his naval work. It is based on matters in which he as a citi- 
zen has an interest. Is it not? 

Mr. Frosh: Your Honor, on March the 13th, 1959, the Atomic 
Energy Commission awarded an $11 million contract for re- 
search in biology and medicine during 1958. The AEC, on 
March the 6th, 1959, announced awards of 440 research and 
development contracts in the fields of physics, chemistry, metal- 
lurgy and controlled thermonuclear research. 

The Department of the Navy has published such documents 
as this, entitled, “Stay in School,” by the United States Navy. 
There is information on the regular naval ROTC career program, 
that the Navy spends a good deal on. There are all types of pro- 
grams carried out by the Atomic Energy Commission and the 
Navy in the field of education, because this is a field that both of 
these agencies are tremendously concerned with. 
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The Court: Well, proceed in your own way. I do not want to 
get you off on a tangent. 

Mr. Frosh: Now, Your Honor, the Department of Defense by 
a directive dated August the 17th, 1957, which will be submitted 
as a Joint Exhibit No. 12-13, contains—is concerned with the 
clearance of Department of Defense public information. This is 
Plaintiff’s and Defendant’s Exhibit 13, and I call the Court’s at- 
tention to Roman numeral V, writing for publication by Defense 
personnel as individuals. 


* OK OO 


We say that it has always been the policy of the Government to 
proscribe the private activities of its personnel for private gain 
when done on Government time and with the use of Government 
personnel or machinery or facilities. 

We say that all of the speeches of Vice Admiral Rickover were 
prepared with the use of Government personnel and Government 
facilities, and, in fact, this is admitted in the application for the 
registration of a claim to copyright in all of the speeches that he 
Admral submitted to the Copyright Office, where he says as to 
the name and address of the persons or organizations who pro- 
duced the copies, typesetters, printers, binders, et cetera, one 
Theresa Leone, his secretary in the Department of Defense. 

We say that all of the materials that have been submitted for 
copyright to the Copyright Office were materials that were pre- 
pared under Government time, using Government personnel, 
Government facilities and information of the Government used 
in his official capacity, and that therefore these speeches are not 
subject to a private copyright for the private property of the 
defendant. 

Now, Your Honor, Mr. McDonald has given me the Navy reg- 
ulations, and I assume they are the same. I have not read them, 
but I am willing to stipulate that they are. 

Mr. McDonald: This is Schedule I in the statement of facts. 

Mr. Frosh: This will be Joint Exhibit No. 14. 

Mr. Frosh: Now, Your Honor, it is our contention that the 
considerations that I set forth in connection with the speeches 
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after December Ist, 1958, apply equally forcibly to the speeches 
prior to December Ist, 1958, but we submit that as to the earlier 
speeches there is not the color of authority to copyright the 
speeches because they were already in the public domain. 

The speeches since that time were handled in a different man- 
ner, that is, by securing a copyright prior to their publication or 
release, but we say this avails the defendant naught because of 
the considerations I have outlined. 

The Court: Let me pinpoint your point, if I may. Precisely 
what action on the part of the Admiral do you contend placed the 
earlier speeches in the public domain? 

Mr. Frosh: The publication, dissemination of these speeches 
to the general public without any attempt at the time of delivery 
to copyright or restrict them. 

The Court: You mean when you say “publication,” you mean 
distribution in mimeographed form, the way speeches are distri- 
buted very often in this city; is that what you mean? 

Mr. Frosh: Yes, sir; just the general wide circulation to any 
interested party. 

The Court: We will take our visual mid-morning recess, and 
then I will hear you, Mr. McDonald. 

The Court: You may proceed, Mr. Donald. 


ARGUMENT ON BEHALF OF THE DEFENDANT 


Mr. McDonald: May it please the Court, I would like to fill 
out the list of exhibits at this point. They tie in with the statement 
of facts, and the first is this Schedule A, Speeches made—a list 
of speeches made by H. G. Rickover during the period commenc- 
ing October 20th, 1955, and ending January the 16th, 1959. 

The Court: Mr. Frosh, what was the crucial date at which you 
drew the dividing line? 

Mr. Frosh: December 1, 1958. 

Mr. McDonald: The significance of that December Ist date, 
Your Honor, is it was on December the 11th that he made the 
speech before the Harvard Club in New York City, and that was 
the first speech which was individually copyrighted, December 
the 11th, 1958. 


45 


Schedule D, referred to in the statement of facts, is a photo- 
static copy of an agreement between Hyman G. Rickover and 
E. P. Dutton & Company, Incorporated, dated July 9th, 1958, 
with respect to the publication of a work then called “Addresses 
of Admiral Rickover,”—Joint Exhibit 16. 

Schedule F, referred to in the stipulation of facts, is a certified 
copy of the application for copyright registration in the speech 
delivered before the Harvard Club of New York City on Decem- 
ber the 11th. This will be Joint Exhibit 18. 

Schedule G referred to at the foot of page 2 of the statement 
of facts is the Dutton publication referred to in the contract as 
addresses of Admiral Rickover but published under the title 
“Education and Freedom,” in January of 1959, 

Mr. McDonald: Schedule G-1, referred to at the top of page 
3 of the statement, a certified copy of the application for copy- 
right in the book is submitted as Joint Exhibit 20. 

Schedule H, referred to at the foot of page 5, part of which 
has already been read into the record, is a partial list of senior 


military officers who have published books recently. [Exhibit 
21.) 


* Ok Ok 


Mr. McDonald: To round out the correspondence, I offer as 
Exhibit 22, a copy of the letter from M. B. Schapper, Director of 
Public Affairs Press, to Honorable Gates, Secretary of the Navy, 
dated December the 9th, 1958; and, as Exhibit 23, a second 
letter from Mr. Schnapper to Secretary Gates, dated December 
10th, 1958; and, as Exhibit 24, the reply from Secretary Gates 
to Mr. Schnapper dated December the 20th, 1958. 

I believe that completes the submission of exhibits referred to 
in the stipulation. I would like to emphasize that in Mr. Gates’ 
letter of December the 20th, he makes it clear that the Navy’s 
position is that Admiral Rickover obtained his copyright as a 
private citizen, and I shall now address myself to the law appli- 
cable to this very interesting situation. 

First, I would like to say with respect to what might be called 
the technical test of copyright, that there is a slight misconception 
of the status of a work such as a speech, and the attorney for the 
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plaintiff has referred to the regulations of the Copyright Office, 
Article 202.2, with respect to the procedure with respect to copy- 
righting a book. 

Your Honor will note that 202.2, to which reference was made, 
deals with published material. 

I call the Court’s attention to Article 202.6, which deals with 
unpublished material, and a speech, until it is published, is an 
unpublished work. When a speech is published it is published as 
a book. 

Your Honor is probably familiar with that distinction. I shall 
not dwell on it, but if you will refer to Article 202.6 of the reg- 
ulations you will see that provision is made with respect to un- 
published material. 

The Court: What is that provision, Mr. McDonald? 

Mr. McDonald: 202:6 refers to lectures or similar produc- 
tions prepared for oral delivery, Class C. As I have said, 202 
deals with published material. This is not to say that an unpub- 
lished work like a speech may not in due course be published as 
a book. But what I want to emphasize is that the mimeographed 
copies of these speeches were, as I see the situation, distributed 
to the press for the assistance of the press in covering the 
speeches. This is a traditional method of securing adequate cov- 
erage, and has grown up in this country, has been well recog- 
nized. 

I am not aware that it has been judicially tested, but I call 
Your Honor’s attention to the fact that at the top of the first page 
of the speeches, as delivered to the press, here is the traditional 
release note for release at 8:00 p.m., Eastern Standard Time, 
and so forth. 

I think a very fair interpretation of that is that it is not in- 
tended as a general publication. As a matter of fact, many 
speakers depart somewhat from their prepared— 

The Court: Mr. McDonald, what difference is there in the 
regulations in respect to speeches and in respect to published 
material? You say there is a difference. What is the difference? 

Mr. McDonald: In order to copyright a speech as a book, you 
must publish it with notice of copyright. That is, it must be 
placed on sale or distributed widely under circumstances indicat- 
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ing that the author intends to distribute it. Now, this is not to 
say that a man may not do it carelessly. 

The Court: But I want to know what the difference in the reg- 
ulations is on which you reply. 

Mr. McDonald: The regulation with respect to books, as 
counsel for the plaintiff has pointed out, emphasizes that it can- 
not be distributed widely without losing the exclusive rights in 
the material. This is also true, I will concede, with respect to a 
speech which is prepared for oral delivery. You could not distri- 
bute it widely without qualification and still retain your rights, 
because you would have been deemed to dedicate it. 

I say that this distribution to the press was a special type of 
distribution which ought not to be considered a dedication to the 
public. However, Your Honor, I think that this is not the heart 
of the problem. I think we should come to the main question, 
because I will say this further, which might be a substantial 
concession under some circumstances: 

It is very, very clear that by getting a batch of papers together, 
former speeches and whatnot, and copyrighting that compilation, 
which is perfectly all right to copyright as a compilation, no one 
could maintain that the material in the complication which might 
have already passed into the public domain for one reason or for 
another, was thereby revived and brought back into protection. 

The copyright on the compilation merely protects the compil- 
ation as a collection of materials. And something new in there, 
something heretofore not published, is protected by the copy- 
right, but something already dedicated is, of course, in the pub- 
lic domain. 

Now, with that, I get to the basic question of whether a man in 
Admiral Rickover’s position is entitled to own and control the 
fruits of his literary effort. I think that he has, and I think that 
it was desirable that he should be recognized as having such a 
right, because in this way we will get more of the fruit of the 
knowledge and experience of our public officials. 

The Admiral’s interest in the subject of education, as stated in 
his book, was stimulated by his experience in the Navy. In re- 
cruiting scientific personnel for his work on nuclear propulsion 
no one can say that he is not interested in improving the Naval 
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Service or working for the advancement of his country’s interests. 

Naturally, there is a connection between good education and a 
good Navy and a strong country, and the Admiral has been going 
around the country hammering on this point for the last three 
years, and to some effect. I think that this is a perfectly proper 
corollary to his duties, and the mere fact that he might have 
violated the strict terms of a Department of Defense directive 
that personnel are not supposed to use Government paper for 
their private letters, or to use the Government mimeograph ma- 
chine if they are going to make a speech in Altoona, I think that 
that might be called a detail, and it is so characterized in one of 
the cases which I believe is applicable and to which I will now 
refer. 

A very interesting situation was decided in this Court just 30 
years ago, in the case of Sherrill against Grieves, LVII, The 
Washington Law Reporter, 286. —I beg your Honor’s pardon. 
That case is cited at the top of page 5 of this memorandum of law. 

This was a suit brought by Colonel Sherrill who, while he was 
a Captain in the Army and an instructor at Fort Leavenworth, 
wrote material on the subject of map reading, surveying, and 
military sketching. He was apparently an expert in the field, 
because two of his colleagues use the material, too. One of them, 
with permission, and one, with other associates, without permis- 
sion, giving rise to the case reported at this point. 

Sherrill, then Captain Sherrill, reduced his notes to writing 
and planned to write a book, which he later published. He per- 
mitted a colleague, Colonel Moss, to use a portion of his work in 
a book which Colonel Moss was publishing. Moss published the 
book with suitable credit given to Captain Sherrill, and that book 
was copyrighted, so nothing was lost by way of dedication to the 
public. 

A little later, and before Captain Sherrill had a chance to 
have his whole work published, the staff at Leavenworth per- 
suaded him to have part of his notes and writings printed for the 
use of the officer students at Leavenworth This was done by use 
of the Government printing press at Leavenworth. It was known 
as the Leavenworth Press, and it was there for doing any print- 
ing that was needed for the progress of the school. 
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The work, as printed on the Leavenworth Press, was in pamph- 
let form. It was entitled “Military Sketching,” as indicated at 
the top of page 6 of my memorandum, and it bore a suitable 
copyright notice in 1910 in the name of C. O. Sherrill. 

Later in that year Sherrill incorporated the pamphlet in a book 
which was duly copyrighted, but then he found out that the de- 
fendant Grieves and his publisher colleagues produced still 
another book and used his material in their book, and then in this 
litigation, right in this District, claimed that Sherrill didn’t own 
his material because he wrote it while he was an officer working 
on the instruction of men at Camp Leavenworth. He used the time 
out there while he was on duty. He had it printed on a Govern- 
ment press, and therefore it should belong to the United States, to 
the public, to everyone. 

But Chief Justice McCoy, sitting in the Supreme Court of the 
District, said the plaintiff was employed to give instruction, just 
as a professor at an institution of learning. The Court does not 
know of any authority holding that he was required to reduced 
his notes to writing. And in disposing of the defendant’s conten- 
tion that the public had paid for the cost of publication and pre- 
sumably owned it, he said this contention is, in substance, that by 
entering the employment of the Government a person sells all his 
energies, physical and mental, to the Government if they relate to 
any subject matter dealt with him in performing his duties. 

If that be so, then neither the plaintiff nor defendant Grieves 
had any right to copyright their books. The fact is that officers 
do write such books which are copyrighted and used in Govern- 
ment schools, and such books are found in those libraries. 

There is nothing in the present case to show that there was any 
improper use of Government money when the plaintiff’s pamph- 
let was printed on Leavenworth Press under the arrangement 
testified to. Such arrangement was made in good faith and Con- 
gress appropriated money for the operation of the press for any 
proper purpose. 

However, if the printing of the plaintiffs pamphlet was im- 
proper it does not follow that the pamphlet became a Govern- 
ment document except in the mere physical sense. 

Now, there is another case that arose some thirteen or fourteen 
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years later. The answer in that case was the material belonged to 
the Government. And that is the case of Sawyer against Krole 
Publishing Company. 

Sawyer, not to be confused with ex-Secretary Sawyer—this 
Sawyer was in the Department of Interior, executive assistant to 
the Secretary of the Interior from ’29 to ’33. And in the first of 
those years he made a trip to Alaska, an inspection trip on official 
business, and when he returned he asked an employee in the Gen- 
eral Land Office of the Department to prepare a map, which he 
later copyrighted in his own name, Ernest Walker Sawyer. This 
is dealt with on page 8 of the memorandum, and the difference 
in the facts is extremely interesting. 

As I see it, these two cases represent the marks beyond which 
a man goes with respect to the employment of certain conduct 
and procedures. It was the situation in the Sawyer case that the 
basic map used by the employee Wills in the Department of In- 
terior was a Government map. The information that Wills, an 
employee of the Department, added to the map was Government 
information. Sawyer didn’t pay him for the work; it was done as 
part of his general work for the Department. 

The map, as I say, was copyrighted in Sawyer’s name, and 
about one year later was added to by the inclusion of certain ad- 
ditional information, information obtained from the Department, 
and it was in that form republished, and it was republished by 
the Government. It still bore the original copyright in the name 
of Sawyer, and Sawyer, in suing Krole, after Krole Publishing 
used the second map, made it clear he was not trying to protect 
the additional information; he merely wanted to protect the in- 
formation that was on the first map, the one which he had copy- 
righted. 

But the Court pointed out that Sawyer was undoubtedly acting 
in his official capacity in connection with his work in Alaska. The 
second map came out in a publication, a United States publcea- 
ton, called “General Information Regarding the Territory of 
Alaska.” 

Sawyer was a member of the Commission which was surveying 
the possibility of a highway to Alaska, and it was held there was 
no infringement by Krole Publishing Company, because Govern- 
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ment time, material and effort was used in the mapping. And I 
think there is a great distinction between the two cases. I don’t 
disagree with the law in the Sawyer case. 

I think if anybody does that sort of work he is really turning 
out a map at the Government expense. There was no individual 
contribution by Sawyer to it. He merely returned to the office 
and asked a subordinate to turn out the map for him. 

There is one more recent case which I have not included in the 
brief, but I mention it just so Your Honor will know that we have 
not overlooked it, and that is the interesting litigation with re- 
spect to the Clark papers of the Lewis and Clark Expedition. 
Now, this goes way back, but there was an excellent opinion 
written by Judge Nordy out in Minnesota— 

The Court: I remember reading it. 

Mr. McDonald: This is a case where the leader of the expedi- 
tion, Merriweather Lewis, Captain, was directly instructed by 
President Jefferson to keep accurate notes and write a full report 
of conditions as he found them in the Northwest. 

When he returned after several years such a report was filed. 
Now, Lewis, en route, encouraged his men to keep diaries and 
notes. Clark kept notes, and Clark, who was Lewis’ subordinate, 
first ranking subordinante, recopied some of his notes so they 
could be incorporated in Captain Lewis’ report to the President. 

But then, years later, the original notes of Clark were found 
and they turned up in Minnesota in somebody’s attic and were 
put in the hands of the Minneapolis, Minnesota Historical So- 
ciety, and they were valuable, of course, and a subject of great 
interest, and in determining the ownership of these materials the 
United States entered the litigation and asserted its rights, claim- 
ing that Clark was in the employ of the Government and was 
carrying out his instructions in going up the Missouri River, and 
therefore these original notes should belong to the United States. 

But Judge Nordby decided against that contention and Circuit 
Judge Volk affirmed the District Court opinion, and so the matter 
rests. 

I have only one other thing to add on this. The distinction 
between the Sherrill case and the Sawyer case in very reminiscent 
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of the litigation in United States against Dubilier Condenser 
Corporation. 

That, of course, was in the field of patents. However, many of 
the considerations have a bearing, and it seems to me in that case 
where the Government was finally held not entitled—and I will 
say it was not unanimously, but, at any rate the Government was 
held not entitled—to the inventions made by Lowell and Dun- 
more. It seems to me that Lowell and Dunmore had been given a 
great deal more direction and Government facilities and time on 
which to pursue their work than could even be envisioned in the 
Sawyer case, to say nothing of the Sherrill case. 

The Court: Before you go on, have you the citation to the 
Lewis and Clark opinion? 

Mr. McDonald: Yes, Your Honor, I do. It is 251 Fed. 2d, 
686, affirming 146 Fed. Supplement 652. 

The Court: Thank you. 

Mr. McDonald: My reference to United States against Du- 
bilier and saying in that case the Government was unsuccessful 
in attacking the assignment made by Lowell and Dunmore to 
Dublier fits in with the Sawyer case and certainly doesn’t go as 
far as the Sherrill case. 

That is badly restated, but that is the end of my argument, 
Your Honor. I wish to point out that if Admiral Rickover didn’t 
do a lot more than Lowell and Dunmore did, then I am mistaken. 

The Court: The Court is very well familiar with the DuBilier 
case. 

Mr. McDonald: Does Your Honor have any questions? 

The Court: Do you wish to say anything in reply? 

Mr. Frosh: No. Your Honor. I think the Court has our posi- 
tions pretty well— 

The Court: Then the Court does wish to ask you a question. 
As I understand your contention, and I want to be corrected if I 
do not understand it accurately, your contention is that any 
literary product of a Government officer prepared in whole or in 
part on Government time and possibly with the assistance of Gov- 
ernment facilities and dealing with a subject which is wholly or 
partially connected with the duties of the Government officer, is 
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not subject to copyright at the hands of the Government officer? 

Mr. Frosh: That is correct. 

The Court: Well, now, does. it follow from that that it goes 
into the public domain? Why does it not become the literary 
property of the Government? 

Mr. Frosh: It does not follow that it goes into the public 
domain. It would be the property of the Government, as we con- 
tend. 

The Court: If it is the property of the Government, the Gov- 
ernment has a right to copyright it; is that not correct? 

Mr. Frosh: 1 would say that is correct. 

The Court: If that is so, how would it help your client if the 
Court concludes that the Government officer has no right to get a 
copyright under those circumstances? 

Mr. Frosh: If the Government does not get a copyright and 
allows it to be freely available to the press, then my client or any 
other publisher or any other newspaper might freely use this 
material. That is all we seek. 

Mr. McDonald: { believe it would be well to clarify the situa- 
tion at this point. We have been a bit remiss in not citing Title 
17 of the Code, Section 8, which provides that the United States 
Government may not copyright its publications. 

The Court: Section 8? 

Mr. McDonald: Yes: 

The Court: 1 do know that the Government owns a great many 
patents. Some it has acquired, and others that are patents on in- 
ventions made in Government laboratories. 

Mr. McDonald: There is a marked difference between the two 
fields in that respect. 

The Court: Well, now, I have Section 8 before me. 

Mr. McDonald: At about the middle of the section, Your 
Honor. 

The Court: (Reading.) “No copyright shall subsist in any 
publication of the United States Government.” 

Mr. McDonald: Yes. Your Honor has pointed out, the Gov- 
‘ernment does acquire patent rights, usually by having the em- 
ployee obtain the patent and then have a shop right in the Gov 
ernment. 
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The Court: Yes, that is one way that the Government does it, 
but there have been times when Government agencies took the 
patent outright. I think they used to draw a line of distinction, as 
I recall it, between the situation of the employee who was hired 
to invent and whose function it was to develop a particular de- 
vice. Then, I think the Government might take the patent. Where- 
as, the other type of case involved devices which were developed 
by an employee as a result or in connection with his Government 
work did not include the duties of inventing, and there, some 
Government agencies allowed the employee the right to patent 
these works, granting a license or shop right to the Government. 

But I overlooked the provision that the Government may not 
secure any copyright on any publication. 

Gentlemen, this is a very interesting and important matter. I 
am going to set forth my views in writing in a few days. 

Mr. Frosh: I would like to add that all United States Govern- 
ment publications are in the public domain. 

The Court: I notice there is an exception in Section 8 in respect 
to certain publications of the Post Office. 

Mr. McDonald: Those are black and white reproductions of 
stamps, Your Honor. 

The Court: I see. I was not sure what that related to. The 
Court is very grateful to both counsel for the very helpful and 
able presentation of this case, and also for bringing the facts 
together in the manner in which they have, so that the taking of 
any testimony was rendered unnecessary. 

(Whereupon, at 12:05 o’clock p.m., the above-entitled matter 
was concluded.) 


OPINION 


UniTEp States District Court 
For THE District or CoLuMBIA 


This is the trial of an action for a declaratory judgment. The 
case has been submitted on an agreed statement of facts supple- 
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ment by a number of documents that were i ntroduced in evidence. 
The suit is brought by a publishing house against a Vice Admiral 
of the United States Navy, to secure an adjudication that would 
declare in effect that the defendant has no property right in his 
speeches; that they are not subject to copyright; that any one is 
free to publish them at will without paying him any royalty or 
other compensation; and that he may not cause any person to be 
restrained from reproducing them, in whole or in part. The basic 
question presented is whether Government officials have a liter- 
ary property in their public utterances and publications, and 
may secure for themselves the benefits of the copyright law and, 
if so, under what circumstances and to what extent. 

The pertinent facts are as follows: The defendant, a Vice 
Admiral of the United States Navy, occasionally delivered 
speeches on matters of public interest. Some of them dealt with 
ideas that the Admiral developed in connection with his activities 
as a Naval officer. The plaintiff is a publishing house located in 
Washington, D. C. On October 29, 1958, the plaintiff wrote to 
the defendant requesting copies of two of his recent speeches in- 
dicating that the writer of the letter intended to quote from them 
in a forthcoming book. The defendant’s secretary replied, enclos- 
ing copies of the two speeches, but stated that permission to 
quote from them could not be granted because they were to be 
included in a book to be published in the near future. The plain- 
tiff responded by letter stating that the speeches were made by 
the Admiral in his official capacity and that it was not proper to 
restrict their use in any way. In addition in a telephone conversa- 
tion with the Admiral, the plaintiff indicated a desire to publish 
the Admiral’s speeches. The defendant’s publishers then gave 
formal written notice to the plaintiff that action would be brought 
if the plaintiff were to infringe defendant's legal rights. 

These exchanges finally led to the institution of the present 
suit for a declaratory judgment. It is the contention of the plain- 
tiff that since the speeches were made on topics that were the out- 
growth of the defendant’s Government activities and in part pre- 
pared on what the plantiff calls “Government time” and with the 
aid of Government facilities, he has no literary property in his 
speeches and may not secure a copyright on them, but that they 
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are in the public domain and are available without restriction to 
any one who desires to reproduce them. It is urged by the de- 
fendant, on the other hand, that since the writing and delivery of 
the speeches in question were no part of his official duties, he has 
a literary property in them to the same extent that any one else 
has in own utterances, that he may secure copyright protection as 
to them, and may bar others from disseminating them. 

The evidence shows that between October 20, 1955, and Jan- 
uary 16, 1959, when this suit was instituted, the Admiral de- 
livered twenty-three speeches on various topics before numerous 
organizations and groups. Some of the addresses dealt with such 
subjects as: 

“Nuclear Power” 

“Metallurgy in Atomic Power” 

“The Challenge of Nuclear Power” 

“The Naval Revolution” 
and similar topics. Others were devoted to the field of educa- 
tion. Some of the titles in this group are: 

“The Education of Our Talented Children” 

“The Talented Mind—An Opportunity and an Obligation” 

“The Balance Sheet on Education” 

“Education in the Nuclear Age” 

“European and American Secondary Schools— A Compari- 
son.” 

Mimeographed copies of each of the speeches were generally 
distributed at or about the time of their delivery to interested 
persons. Some of them were later published in book form, the 
book, of course, being registered for copyright. Subsequently to 
December 1, 1958, the Admiral adopted the practice of placing 
a copyright notice on mimeographed copies of his speeches, 
obtaining a copyright on each of his addresses at the time of 
delivery. 

Although Government officers and employees have been the 
authors of speeches, articles, addresses, pamphlets, books, and 
other writings on numerous subjects at different times from the 
early years of the Republic, the question here presented does not 
appear to have been raised in any reported case decided by any 
appellate court. In numerous instances the author secured a 
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copyright on his literary product and presumably received either 
royalties or other compensation in connection with its circula- 
tion, but it does not appear insofar as reported cases are con- 
cerned that any publishing house has ever before contented that 
it is free to re-publish such material without any compensation to 
the author and without his permission or consent. 

Some assistance can indeed be found in litigation involving 
patented inventions made by Government officers or employees. ' 
The two types of property are analogous. Each is intangible. 
In each instance the property is an idea in its ultimate analysis, 
To be sure, technically a patent covers not the idea of the in- 
ventor or discoverer, but its concrete embodiment. Nevertheless, 
the embodiment is the product of an idea. So, too, a copyright 
covers literary form of an idea. True, there is a distinction in the 
manner in which the Government dealts with patents and copy- 
rights in respect to itself. It frequently obtains patents on devel- 
opments originating in Government research laboratories. On 
the other hand, as a matter of policy, it does not secure any copy- 
rights on publications issued by it. The distinction is due to an 
Act of Congress which expressly precludes the Government from 
procuring copyrights, but places in the public domain the literary 
products originally owned by it. * 

Publications emanating from Government officers and em- 
ployees may be divided into three categories. The first group 
consists of publications prepared by a Government officer or em- 
ployee as part of his official duties and issued by the Government 
as a public document. In other words in such cases the officer or 
employee is hired to write for the Government. Countless ex- 
amples of publications in this class can be found: maps prepared 
by employees of the Coast and Geodetic Survey and Geological 
Survey; manuals issued by various Government departments, 
such as the Manual of Courts-Martial; bulletins of the Depart- 
ment of Agriculture; histories of military or naval operations in 
which the United States participated, prepared by a Division of 
Military or Naval History of the Department of Defense and 
printed and circulated by the Government; and numerous other 

1. United States v. Dubilier Condenser Corp., 289 U.S. 178. 

2. 17US.C. $8, 


58 


Government publications. Since the author of each of them was 
hired to prepare the publication and did so as part of his official 
duties, he has no literary property in the product. It belongs to the 
Government and because of the above-mentioned Act of Congress 
falls into the public domain. 

The second category involves literary products of Government 
officers or employees that have no connection what ever with the 
official activities of the author. For example, a Government 
officer or employee may write a novel, or a book of poems,’ or 
perhaps a book in the field of history, while the author’s official 
duties may be entirely unrelated to the subject. Obviously, in 
such cases the author has the same literary property in his output 
that would be true of any other member of the public, and the 
fact that he happened to be employed by the Government would 
no more affect his rights than if he were an employee of a private 
business concern. 

The third class lies between the other two. It comprises literary 
products of a Government officer or employee that have some 
bearing on, or that arise out of his official actions, although writ- 
ing the book or delivering the address in question, is no part of 
his official duties. The defendant’s literary products involved in 
this case are in this group. 

Every Government officer or employee naturally owes the ut- 
most loyalty to his employer. He is under a legal and moral 
obligation to use his best endeavors in the performance of his 
functions and to utilize all of his abilities, knowledge and experi- 
ence to that end. On the other hand, no one sells or mortgages 
all the products of his brain to his employer by the mere fact of 
employment. The officer or employee still remains a free agent. 
His intellectual products are his own, and do not automatically 
become the property of the Government. The circumstance that 
the ideas for the literary product may have been gained in whole 


3. Washington Irving and Nathaniel Hawthorne produced some 
of their best writings while in the Government service. General Lew 
Wallace is said to have written “Ben Hur” in the Governor’s Place at 
Santa Fe, while Governor of the Territory of New Mexico. 

4. Walt Whitman was a Government employee for a number of 
years. 
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or in part as a result or in the course of the performance of his 
official duties, does not affect the situation. 

It is not in the public interest to hamper the intellectual growth 
of any one, or to interfere with the development of ideas, merely 
because the person who is uttering them happens to be employed 
by the Government. So, too, title to literary property cannot be 
made to depend on such minor considerations, whether any part 
of the work was done during office hours, whether a Government 
secretary participated in getting the manuscript ready, or 
whether a Government mimeograph or multigraph machine was 
used in preparing copies. If any Government agency objects to 
such a course, the matter can be dealt with by regulations or other 
intramural action, but no such circumstances can deprive the 
officer or employee of title to property which otherwise belongs 
to him. In this instance, although the Court caused the United 
States Attorney to be notified of the pendency of this proceeding, 
and extended an opportunity to Government counsel to appear 
as amicus curiae, the Government did not avail itself of this in- 
vitation, Manifestly, it is a fair inference that the Government 
does not feel that it has any interest in the proceedings and that it 
does not desire to assert any paramount title, or to claim that the 
literary product here involved is in the public domain. 

In Sherrill v. Grieves, LVII The Washington Law Reporter 
286, decided by the Supreme Court of the District of Columbia,’ 
it was held that an instructor at an Army school who reduced his 
lectures to writing and arranged for their publication, had a 
right to secure a copyright on the book, and that the work was not 
a Government publication or in the public domain. 

In the light of the foregoing discussion, the Court reaches the 
conclusion that literary products in the third category above- 
mentioned, are not in the public domain, but remain the property 
of the author to the extent to which to common law and the law of 
copyright otherwise protect him, and that his rights are not 
affected by the fact that he may be a Government officer or em- 
ployee. In fact it is in the public interest for the Government to 


5. The Supreme Court of the District of Columbia, was a trial court 
of general jurisdiction and was the predecessor of the United States 
District Court for the District of Columbia. 
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encourage intellectual development of its officers and employees, 
and to look with favor upon their making literary and scientific 
contributions. It is a matter of common knowledge that this 
course is followed by private industry. Many scientific articles 
published in technical journals are written by scientists employed 
by private concerns and their employers generally encourage 
such activities. No one would contend that the copyright on such 
articles would belong to the employer. 

The conclusion here reached is supported by the views of the 
Supreme Court in respect to patents on inventions made by Gov- 
ernment employees. In United States v. Dubilier Condeser 
Corp., 289 U.S. 178, one Lowell and one Dunmore were sci- 
entists employed in the Radio Division of the Bureau of Stand- 
ards. They were assigned to work on certain radio projects as a 
part of their official duties. In the course of these activities they 
conceived the idea of devising a radio instrument to be operated 
by the ordinary house alternating electric current. Previously 
radio receivers depended on batteries. They proceeded to develop 
their idea in the laboratories of the Bureau of Standards and with 
the use of Government material. They finally invented such a 
radio receiver and embodied it in the form in which it could be 
manufactured on a practical basis. It became the modern radio 
receiver of the type used in the home. The obtained patents’ on 
their invention and sold them to Dubilier Condenser Corpora- 
tion. The Government took the position that it was the owner of 
the invention and brought suit to compel an assignment of the 
patents to it. The litigation eventually reached the Supreme 
Court, which held that the invention belonged to Lowell and 
Dunmore and that, therefore, they had a right to obtain patents 
on it and to retain title to the patents or otherwise dispose of them. 
Mr. Justice Roberts, in the course of his opinion, made the fol- 
lowing observations: 


“One employed to make an invention, who succeeds, during his 
term of service, in accomplishing that task, is bound to assign to 
his employer any patent obtained. The reason is that he has only 
produced that which he was employed to invent. His invention is 
the precise subject of the contract of employment. A term of the 
agreement necessarily is that what he is paid to produce belongs 
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to his paymaster. Standard Parts Co. v. Peck, 264 U.S. 52. On 
the other hand, if the employment be general, albeit it cover a field 
of labor and effort in the performance of which th employee con- 
ceived the invention for which he obtained a patent, the contract is 
not so broadly construed as to require an assignment of the patent.” 


The rights of Lowell and Dunmore and their assignee were 
held limited only by the right of the Government to a “shop- 
right” or a non-exclusive license. 

In the Dubilier case, the facts were much stronger against the 
Government officers than is true of the case at bar. In the former, 
the invention was made by Government employees in the very 
field in which their duties were performed. They used the fa- 
cilities of the Government laboratories and worked durng office 
hours, in order to develop their invention. Nevertheless, the 
Supreme Court reached the conclusion that the invention was 
their own property, snce making the invention was part of their 
official duties. 

Government officers and employers, as has been stated, have 
been authors of numerous important and valuable publications 
from time to time. To endeavor to list many of them would un- 
duly prolong this opinion. A few striking examples, without re- 
ferring to persons now living, may, however, be of interest. 
Gideon Wells, Secretary of the Navy during the administration 
of President Lincoln, kept a series of voluminous diaries which 
were later published in book form, and which form an important 
source of material for historians of the Civil War era. The pub- 
lication was under a private copyright. In our own time, Harold 
L. Ickes, Secretary of the Interior during the administration of 
President Franklin D. Roosevelt, kept a daily diary while in 
office which contained comments on currents events and public 
men, Again the diaries were published in book form under a 
private copyright. 

Perhaps one of the outstanding literary products of a Govern- 
ment officer is the classical treatise by Admiral T. Mahan on “The 
Influence of Sea Power Upon History,” which is regarded as a 
permanent authority in its field. It is understood that Admiral 
Mahan at the time that he worked on the book was a Professor at 
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the Naval Academy at Annapolis. This work, too, was issued 
under a private copyright. 

A litigation that not only has legal significance but is also of 
historical and antiquarian interest with a touch of romance, is 
that relating to the ownership of the original rough notes kept as 
a basis for a formal diary by Captain William Clark of the 
famous Lewis and Clark Expedition. The location of these docu- 
ments was unknown for nearly one hundred and fifty years. 
After the death of one Sophia V. H. Foster on December 20, 
1952, these papers were found in the attic of her home in St. 
Paul, Minnesota. The documents were located in a desk former- 
ly owned by her father, General John Henry Hammond. The 
executor of Mrs. Foster’s estate brought suit against the Min- 
nesota Historical Society and others to quiet the executor’s title 
to the documents. The United States intervened claiming para- 
mount title to the papers on the ground that they were contem- 
poraneous notes made by Captain Clark from day-to-day during 
the exepedition as part of his official duties. Judge Nordbye of 
the United States District Court for the District of Minnesota, in 
a well-considered opinion, reviewing the facts in detail, held that 
these notes were Captain Clark’s personal property; that they 
did not belong to the Government, and concluded that the claim 
of the Government to paramount title could not be sustained, 
First Trust Co. of St. Paul v. Minnesota Historical Society, 146 
F. Supp. 652. His decision was unanimously affirmed by the 
Court of Appeals for the Eighth Circuit, United States v. First 
Trust Co. of Saint Paul, 251 F. (2d) 686. 

It is finally claimed that of the speeches involved in this case 
those delivered prior to December 1, 1958, have been dedicated 
to the public and are in the public domain by reason of the fact 
that the defendant did not place a copyright notice on any of 
them, and that he permitted or acquiesced in the distribution of 
a limited number of mimeographed copies at the meetings at 
which the speeches were made. It is well established, however, 
that a restricted distribution of a limited number of copies 
does not constitute an abandonment of the literary property or 
a dedication to the public. It does not bar the author from later 
procuring a copyright when the product is actually published. 
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In Werckmeister vy. American Lithograph Co., 134 Fed. 321, 
324, 325, this doctrine was formulated and applied by the Court 
of Appeals for the Second Circuit, in the following manner: 


“Publication of a subject of copyright is effected by its communi- 
cation or dedication to the public. Such a publication is what is 
known as a ‘general publication’. There may be also a ‘limited 
publication’. The use of the word ‘publication’ in these two senses 
is unfortunate and has led to much confusion. A limited publica- 
tion of a subject of copyright is one which communicates a know- 
ledge of its contents under conditions expressly or impliedly pre- 
cluding its dedication to the public.” 


* OK Ok 


“The nature of the property in question in large measure deter- 
mines the extent of the public right. Thus, in case of a book, 
ordinarily the sole practical benefit to the author is in the right 
to multiply copies. The exhibition or private circulation of the 
original or of printed copies is not a publication, unless it amounts 
to a general offer to the public.” 


The views of the Court of Appeals for the Second Circuit 
on this point were expressly approved by the Supreme Court in 
American Tobacco Co. v. W. erckmeister, 207 U.S. 284, 299. 

The following cases are to be the same effect: M’Dearmott 
Commission Co. v. Board of Trade, 146 Fed. 961, 963; Bartlett 
v. Crittenden, 2 Fed. Cas. No. 1,076, 967, 970. 

In view of the foregoing discussion, the Court concludes that 
the plaintiff is not entitled to a declaratory judgment as prayed 
for, but that the complaint should be dismissed on the merits, 
as the defendant had a literary property in the speeches and 
addresses referred to in the complaint. 

This opinion will constitute the findings of fact and conclu- 
sions of law. 

Counsel will submit a proposed judgment. 

United States District Judge. 
ALEXANDER HOoLTzoFF 
October 23, 1959. 
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JUDGMENT 


This cause came on to be heard on October 14, 1959 and was 
argued by counsel and upon consideration thereof the opinion 
of the Court was filed on October 23, 1959 and now it is ordered, 
adjudged and decreed that: 

1. The complaint is dismissed on the merits; 

2. The defendant is awarded his costs; 

October 29, 1959 
ALEXANDER Ho .rzorr. 
Unirep Srares District JupcE 
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STATEMENT OF QUESTIONS PRESENTED 
In the opinion of appellee, the questions presented are: 


1. Whether the appellee, a Vice Admiral of the United 
States Navy, is entitled to own certain literary material,— 
speeches and a book based on some of the speeches,—writ- 
ten by him otherwise than as part of his regular duties and 
not pursuant to official assignment of any kind. 


2. Whether the appellee lost his rights in certain of the 
speeches by distributing to reporters and a limited group 
of individuals, at the time of oral delivery, copies which 
had been made through the use of government facilities in 
the form of press releases. 


INDEX 


Statement of Questions Presented. 
Counterstatement of the Case 

Statutes, Regulations and Rules Involved 
Summary of Argument 


Argument 


I. The appellee, rather than the government, owned 
the speeches as they were completed and prior 
to their delivery and distribution 


a.The speeches were written by the appellee 
personally, of his own volition and not as part 
of any of his duties to the government 
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a. The oral delivery of the speeches did not con- 
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IN THE 


United States Court of Appeals 


For THE Disrricr or Cotumsia Circurr 
No. 15,463 


Pusuic Arrarrs Associates, INc., Trading as 
Pusuic Arrarrs Press, Appellant 


Vv. 


Vict ApmiraL Hyman G. Rickover, Appellec 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 
1. The ownership of the speeches 


During the period from October 1955 to the date of trial 
of this case in October 1959, the appellee, a Vice Admiral 
of the United States Navy and Assistant Director for Naval 
Reactors of the Atomic Energy Commission, accepted and 
fulfilled a number of speaking engagements. None of this 
was pursuant to orders from a superior or a part of the 
appellee’s duties. 
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The speeches contain information and ideas acquired 
from various sources by appellee through study and obser- 
vation during his long service as a Naval officer. The un- 
derlying theme of the speeches is that the educational sys- 
tem in the United States is in need of substantial overhaul 
and improvement. 


Appellee personally prepared each and every speech, 
writing all of them out in longhand at home or while travel- 
ing but not at the office. All of the speeches were written 
on the appellee’s ‘‘own time’’ (Statement of Facts, Par. 1, 
App. 25, 26). Many of the drafts were typed by appellee’s 
wife at home and the remainder, by his secretary at his 
office. Aside from the paper stock itself only the mere 
mechanical details of typing and cutting the stencils and 
running a multilith machine made use of government time 
and facilities. 


2. The alleged loss of ownership in certain of the speeches 


The multilith copies were made for submission to the 
Office of Security Review in keeping with Department of 
Defense regulations applicable to ‘‘writing for publication 
by defense personnel, as individuals’’ (Ex. 13) and for dis- 
tribution, in the form of press releases, to reporters and 
individuals who had requested copies or who appellee felt 
would be interested in the subject. 


As distributed, each copy bore the usual notice of press 
release time and date and a heading indicating that the 
material consisted of remarks prepared by the appellee for 
delivery at the function specified. 


The appellee made no disclaimer of official character in 
any of the first twenty-three speeches. His reputation for 
independence of thought and action is well-known. Since 
January 1, 1959, a disclaimer has been used on some occa- 
sions. (Ex. 11). 
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3. The copyrighting of new versions of certain speeches in 
book form 


In July of 1958 appellee contracted with E. P. Dutton & 
Co., Ine. for the publication of a book based on some of the 
speeches and six months later such book was published 
under the title “‘Education and Freedom’’. The first nine 
chapters of the book consist of new versions of nine of the 
speeches as edited and substantially rewritten by the ap- 
pellee (Ex. 19, p. 12). The balance of the book is new ma- 
terial (Ex. 19, p. 15). 


In October of 1958 appellant asked permission of the ap- 
pellee to reproduce the speeches in book form, Appellee 
declined and stressed the fact that he had contracted for 
their publication in book form and had designated a char- 
itable organization to receive the royalties (Ex. 16, Par. 16). 
When appellant persisted, appellee referred the matter to 
EK. P. Dutton & Co., Inc. which advised appellant that suit 
for infringement would be instituted if appellee’s material 
were used in violation of the copyright law (Ex. 5). 


4. The copyrighting of individual speeches 


As a result of appellant’s persistence the next speech, 
that scheduled for delivery on December 11, 1958, was copy- 
righted by appellee and bears the notice and statement 
(nx. 9): 


‘*Copyright 1958, H. G. Rickover 

No permission needed for contemporaneous press use. 
Above copyright notice to be used if most of speech re- 
printed.’’ 


At the same time, appellee filed copies of the first twenty- 
two speeches with a new preface in the Copyright Office 
with a claim to copyright in the collection as a compilation 
(5x. 6A). 


Following December 11, 1958 and prior to the trial the 
appellee made five more speeches, four of which were indi- 
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vidually copyrighted. The first two bore the same notice 
as that quoted above. The last two bore substantially the 
same notice and statement with more specific language in 
place of ‘‘contemporaneous press use’’ as follows (Ex. 12) : 


“Copyright 1959, H. G. Rickover 

No permission needed for newspaper or news period- 
ical use. Above copyright notice to be used if most of 
speech reprinted.”’ 


5. The position of the Government 


The Secretary of the Navy, in reply to letters of protest 
from appellant (Mx. 22 and Ex. 23), advised the appellant 
in writing on December 20, 1958, that the appellee ‘‘ob- 
tained his copyright as a private citizen, not in connection 
with his official capacity.’’ (Ex. 24). The trial court caused 
the United States Attorney to be notified of the pendency 
of this proceeding and extended an opportunity to Govern- 
ment counsel to appear as amicus curiae but the Govern- 
ment did not avail itself of this invitation (App. 59). 


STATUTES, TREATIES, REGULATIONS OR 
RULES INVOLVED 


See Appendix. 


SUMMARY OF ARGUMENT 


The appellee, rather than the government, owned the 
speeches as they were completed because they were written 
by the appellee, personally and of his own volition, not in 
his official capacity, not pursuant to orders and not as part 
of any duty owed to the government contractually or other- 
wise. The use of some government personnel and equip- 
ment in the making of copies is a minor consideration which 
did not affect the substantive right of ownership in the 
literary material itself. 


The duplication of copies is justified by the requirement 
of the Defense Department that writings for publication 
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by defense personnel, as individuals, be submitted to the 
Office of Security Review for clearance. Even if not con- 
sidered to be so justified, all that is presented is a possible 
administrative question within the Department of the Navy 
concerning the use of equipment and personnel for activi- 
ties of a private nature. 


If it were determined that these speeches belonged to the 
government rather than to the appellee on completion then 
when published by the government they would be in the 
public domain and belong to no one because of the Copy- 
right act provision (17 U.S.C. §8) that no copyright shall 
subsist in any publication of the United States. Under such 
an inequitable determination any publisher would be able 
to publish the speeches without securing the writer’s per- 
mission and without respecting any changes the writer 
might wish to incorporate for the purpose of written pub- 
lication in book form as distinguished from oral delivery 
as originally intended. 


No question of freedom of the press is presented. Even 
if the blanket permission granted to the press, specifically 
to newspapers and news periodicals, did not appear on the 
face of each speech, the press, under the doctrine of ‘fair 
use’’, well established in the law of copyright. would have 
the right to quote from such copyrighted speech freely, and 
even to quote it in full, by way of criticism or as an item 
of news having a bearing on the author’s work or on his 
fitness to hold office. 


The Copyright Law has its constitutional base in Sec- 
tion 8 of Article I and in giving exclusive rights to authors 
the Act does not impinge on the First Amendment. The 
guarantee of freedom of speech and of the press does not 
mean that strangers to the act of creation may plagiarize 
or make any use of material belonging to others without 
permission, express or at least implied. 
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With respect to the secondary question of possible aban- 
donment or forfeiture the appellee did not lose his rights in 
the speeches by making a limited number of copies available 
in the form of press releases. Each speech bore on its 
cover page a clear indication of the nature and time and 
date of its release. These were speeches prepared for oral 
delivery, not books or pamphlets which were being placed 
on display for transfer of title by purchase or gratuitous 
acquisition. To deliver a speech orally is not to publish it 
in the copyright sense of dedication to the public domain 
and the distribution of copies in the form of press releases 
to facilitate press coverage or for the information of a 
selected few did not constitute a dedication of the work or 
a forfeiture of rights. 


The copyright notice applied to the speeches individually 
copyrighted was not adversely affected by the addition of 
a phrase authorizing ‘‘contemporaneous press use’’ or 


‘‘newspaper or news periodical use’’. 


The material in the book, Education and Freedom, which 
consists of new versions of certain speeches and some en- 
tirely new material, is also protected by copyright. 


The trial court as a result of considering numerous ex- 
hibits and a comprehensive written statement of facts and 
the arguments of counsel thereon decided the questions 
presented in favor of the appellee and embodied its find- 
ings of fact and conclusions of law in its opinion. Such 
findings and conclusions ought not be set aside unless 
‘clearly erroneous’’. 


THE APPELLEE, RATHER THAN THE GOVERNMENT, OWNED THE SPEECHES 
AS THEY WERE COMPLETED AND PRIOR TO THEIR DELIVERY AND 
DISTRIBUTION. 

a. The speeches were written by the appellee personally, of his 
own volition and not as part of any of his duties to the govern- 
ment, 


In the circumstances under which these speeches were 
written the appellee was properly recognized as their owner. 


In Sherrill v. Grieves, 57 The Washington Law Reporter 
286 (1929), the Supreme Court of the District of Columbia, 
held in favor of Captain Sherrill of the United States Army, 
an instructor at Ft. Leavenworth in the subjects of map 
reading and surveying who, finding no suitable textbook 
in the field, prepared material for such a book in his leisure 
time. The text was intended for general use and not pri- 
marily for the Army but, with Captain Sherrill’s permis- 
sion, copies were first printed in pamphlet form by the 
Army on a government press at Leavenworth for the use 
of students at the school. 


The infringing defendants claimed that the pamphlet, 
even though it bore a notice of copyright in the name of 
Sherrill was a ‘‘publication of the Government,”’ They 
contended that in addition to doing the printing the ‘‘pub- 
lic’? had paid, in the form of salary or other compensation 
to the author, the cost of producing the subject matter, and 
therefore there could be no copyright in the pamphlet under 
17 U.S.C. §7 (now 17 U.S.C. §8). 


As to this the court said (290) : 


‘‘This contention is in substance that by entering the 
employment of the Government a person sells all his 
energies physical and mental to the Government if 
they relate to any subject matter dealt with by him in 
performing his duties. * * * The fact is that officers 
do write such books which are copyrighted and used 
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in Government schools with the approval of the mili- 
tary establishment and such books are found in the 
libraries of those establishments. * * *”’ 


As an indication of the circumstances under which mate- 
rial prepared by a government officer does belong to the 
government, see Sawyer v. Crowell Publishing Company, 
142 F. 2a 497 (2d Cir. 1944), affirming 46 F. Supp. 471, cert. 
denied, 323 U.S. 735 (1944). Sawyer, Executive Assistant 
to the Secretary of the Interior, as part of an official sur- 
vey, had a map prepared by a subordinate who put govern- 
ment-owned data on a government-owned base map. Saw- 
yer’s copyright on the product of this work was held to 
be valueless. 


More recently Judge Nordbye of the United States Dis- 
trict Court, District of Minnesota, held in First Trust Co. 
of St. Paul v. Minnesota Historical Society, 146 F. Supp. 
652, D. Minn. 1956, aff’d, 251 F.2d 686 (Sth Cir. 1958) that 
writings of Captain Clark, second in command of the Lewis 


and Clark Expedition, which came to light in 1953 after 
many years in an attic trunk were owned originally by 
Clark and not by the government because the writings were 
in addition to the official notes and reports which Clark 
made pursuant to orders. 


In United States v. Dubilier Condenser Corp., 289 U.S. 
178 (1933) inventors employed by the Bureau of Standards 
went almost as far as Sawyer in the use of government 
materials in developing their inventions in parallel with, 
although not actually a part of, their work for the govern- 
ment. These government employees were held to be the 
owners of their inventions and able to make valid assign- 
ments of their patent rights. 


By Executive Order the Department of Defense, in the 
field of patents, has in the interim made more specific the 
criteria of ownership of inventions by government em- 
ployees. It might be that the assignee of Government engi- 
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neers Lowell and Dunmore in the Dubilier Case would 
have been hard put to win if the present Executive Order 
on patents (Appellant’s Brief, 13, 14) had been then in 
effect. 


No such change, or official pronouncement with respect 
to ownership criteria has been made in the field of material 
written by goverment personnel. The absence of such 
administrative, quasi-legislative treatment of the currently 
vital subject of books and speeches by government person- 
nel indicates a willingness to abide by existing judicial 
precedents. 


On the contrary, the existing Navy Regulations (Ex. 14) 
and the Department of Defense Directive (Ex. 13) appli- 
cable to writings by government officials recognize and 
encourage such activity. They provide that information 
prejudicial to the interests of the United States shall not 
be revealed but appellee submitted for formal security clear- 
ance each and every speech (Statement of Facts, Par. 4, 
App. 26, 27). 


That the speechmaking and copyrighting by the appellee 
were not part of his official duties is clearly confirmed by 
the letter written by the Secretary of the Navy to appellant 
under date of December 20, 1958, (Ex. 24) as well as by 
an examination of the speeches themselves (Ex. 6A). 


In keeping with Secretary Gates’ letter of December 20, 
1958, the government has shown no interest in asserting 
any rights in the appellee’s material. As the trial court 
observed in its opinion, (Brief for Appellant and Appendix 
59) the court caused the United States Attorney to be 
notified of the pendency of this proceeding and extended 
an opportunity to government counsel to appear as amicus 
curiae. The government did not avail itself of the invitation 
and the court regarded as fair the inference that the gov- 
ernment does not feel that it has any interest in the pro- 
ceedings and that it did not desire to assert any paramount 
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title or to claim that the material is in the public domain. 
(App. 59). 


b. The mechanical work of producing the multilith copies for press 
releases was a minor consideration not affecting the ownership 
of the speeches themselves. 

The appellee himself wrote the drafts of his speeches 
using uo ghost writers of any kind but it was stipulated 
that the multilith copies were run off on Government dupli- 
cating machines using multilith masters typed by the ap- 
pellee’s secretary. The performance of this mere mechani- 
cal operation, no more complicated or costly than the run- 
ning of a mimeograph machine, is insignificant and has its 
counterpart in the daily operation of many offices, both in 
and out of the Government. 


Appellee was completely within his rights in having at 
least three copies made for submission to the Office of Secu- 
rity Review pursuant to the Department of Defense Direc- 
tive (Ex. 13) and to the Secretary of the Navy under Para- 
graph 3 of Regulation 1252. (Ex. 14). The running of 
additional copies from the same master for making a lim- 
ited distribution as in this case is too small an item to be 
considered seriously. 


In Sherrill v. Grieves, supra, the material was printed in 
a government print shop but the Court said: 


‘‘.,.if the printing of the plaintiff’s pamphlet was im- 
proper it does not follow that the pamphlet became a 
Government document except in the mere physical 
sense. * * *’? (290-291) 


¢. The Government regulations recognizing the right of service 
personnel to publish their writings are sound. 

If material such as this, written other than in the line of 
duty, were owned by the Government it is possible that it 
might be pigeonholed indefinitely. There is no requirement 
that such material be published. 
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If the government owned the material and published it, 
it could not be copyrighted (17 U.S.C. §8). No one would 
own it and everyone would be free to copy it and publish 
it for his own private gain except, as a practical matter, the 
writer himself who is not in the publishing business. 


Such an inequitable result is to be shunned as completely 
undesirable and productive of no good. Such a denial of 
individual property rights would run counter to the sound 
personnel policies of the Navy Department, evidenced by 
Regulation 1252 (Ex. 14), which are calculated to attract 
and hold for the service men of high talent. 


Recognition of the individual’s rights in the products of 
his mind other than those produced in the line of duty has 
two firm bases. In the first place the owner of the material, 
suitably protected by copyright in the case of published 
material, has the right to determine how it shall be pre- 
sented in published form subject only to such use as may 
be made of it in criticism, or otherwise, under the doctrine 
of ‘‘fair use.’? The author may well decide that what served 
satisfactorily for oral delivery as individual speeches needs 
editing or rearrangement or supplementing for publication 
in the form of a book. This choice should be his, not that 
of some stranger. 


While reward to the owner of a copyright is generally 
accepted to be a secondary consideration, the purpose of 
copyright is to afford encouragement to the production of 
literary works. Continental Casualty Co. v. Beardsley, 
151 F. Supp. 28, (8.D.N.Y. 1957), mod., 253 F. 2d 02, (2d 
Cir. 1958), cert. den. 358 U.S. 816 (1958). 

At a time when complaints are frequently heard that 
official information is being bottled up, military and admin- 
istrative officers should not be discouraged from writing on 
matters connected with their work. 

Since the speeches and the book in this case were not 
written in the line of duty and no classified information 
was revealed no breach of propriety is involved. The 
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thoughts expressed did not attack the policies or operations 
of the Navy Department or any other branch of govern- 
ment. However, even if they did they should not be stifled. 
It is not pleasant to contemplate the possibility that each 
draftsman, designer, accountant or lawyer in government 
service might attempt to carry to the people by ‘‘pamphlet- 
eering,’’ disagreements which may from time to time exist 
within his department. Nevertheless exactly that possibility 
is part of the price of freedom. 


Professor Chafee stated the problem forcefully in his 
‘‘Free Speech in the United States,’? Harvard University 
Press, 4th Ptg., 1948 as foliows (553-554) : 


“‘The responsibility of government employees for ad- 
verse criticism of their superiors is a difficult question, 
which deserves more discussion than it has received. 
The advantages of thoroughgoing loyalty in a military 
or a civilian subordinate officer are obvious, and most 
people feel that if such a person is dissatisfied with 
the conduct of affairs he should resign before having 
his say. Still, not every officer can afford to throw up 
his job; and the result of an enforced silence within the 
service may be, that inefficiency or corruption on the 
part of men higher up will continue unchecked because 
honest persons who know the facts do not dare tell 
them to the public. And proposals by brilliant younger 
men for needed reforms may be unduly delayed if they 
can be considered only by conservative insiders; the 
fate of General DeGaulle’s plan for mechanizing the 
French army illustrates the dangers.”’ 


There is no trace of an attempt to suppress criticism in 
this case and no criticism of any of the services is made in 
this material. 


Rickover, in Education and Freedom (Ex. 19), written 
before this action was started, gives, in the first three para- 
graphs of Chapter I, an accurate summary of the issues 
herein in the following words (15-16) : 


“‘This book is a collection of speeches made during 
the last four years. Some have been shortened, others 
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expanded, and some new material has been added to 
produce an orderly sequence. There is no Aristotelian 
unity in it but each chapter touches on some aspect of 
education and freedom. Each, whether or not it deals 
with education directly, points up the need of better 
schooling for all our children—education far superior 
to anything we in this country have ever had or ever 
needed in the past. Only massive upgrading of the 
scholastic standards of our schools will guarantee the 
future prosperity and freedom of the Republic. 


“‘This is a conclusion which I reached as a result of 
my personal experience with developing a new source 
of power—nuclear fission. Engaged in research, devel- 
opment, and building of nuclear power plants as the 
Atomic Energy Commission and the Navy are, we 
found that this could not be done unless we raised 
our thinking and our actions to technological levels 
well above those prevailing at the time. * * * In one 
sense, this book represents my groping for an answer 
why so many road blocks, technical and nontechnical, 
delayed building a nuclear navy as fast as I consider 
essential to the security of the country. In a broader 
sense, the conclusions I reached apply to delays hinder- 
ing all attempts at technological break-throughs; they 
seek to pin point the elements which hinder all new 
development projects, whether in jet engines, rockcts, 
missiles, satellites, or in the efforts to obtain energy 
from hydrogen fusion. 


‘‘Because of limitations of time and of acceptable 
book size, the body of the book concentrates on what I 
consider the major obstacle—the inadequacy of the 
American educational system in this dynamic twenti- 
eth century. * * *’’ 


IL 


THERE IS NO CONFLICT BETWEEN THE APPELLEE'S RIGHTS OF OWNERSHIP 
AND THE FREEDOM OF SPEECH, OR OF THE PRESS. 


Appellee’s rights of copyright ownership, like the guar- 
antee of freedom of speech and freedom of the press, are 
derived from the Constitution. 


The economic philosophy behind clause 8 of Article 1, 
Section 8 of the Constitution, empowering Congress to 
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grant patents and copyrights, is the conviction that encour- 
agement of individual effort by personal gain is the best 
way to advance public welfare through the talents of 
authors and inventors in science and the useful arts. Mazer 
v. Stein, 347 U.S. 201 (1954). 


Congress has the power to prescribe the conditions on 
which an exclusive right in an author shall be enjoyed. 
Wheaton v. Peters, 33 U.S. 591 (1834). 


The nation’s press, in its role of recorder and inter- 
preter of current history, must be able to quote, in full 
when it seems desirable, from speeches of public officials. 
Any such speech, regardless of its subject matter, may 
shed light on the individual’s fitness to hold office even if 
it be remote from his work. This requires no stretching 
of the doctrine of ‘‘fair use’’ as it has been developed in 
the law of copyright. 


Whether we deal with books or other publications, the 


pattern which determines fair use is the same. Yankwich, 
‘‘What Is Fair Use?’”’, 22 U. of Chicago Law Review 
(Autumn 1954) 201, 


‘‘If the amount reproduced is legitimately necessary 
to review the book, or is a part of a scientific or other 
exposition of the subject, in which the theories ex- 
pounded by others must be discussed, the use, regard- 
less of quantity, is fair. If, on the other hand, the 
appropriation of the copyrighted product of another 
is motivated by the desire to derive commercial benefit, 
the use, regardless of quantity, is unfair.”’ (208, 9) 


As stated by Judge Story in Folsom v. Marsh, 9 Fed. 
Cas. 342, No. 4,901 (D. Mass. 1841) : 


««*'* * no one can doubt that a reviewer may fairly 
cite largely from the original work, if his design be 
really and truly to use the passages for the purposes 
of fair and reasonable criticism. * * *’’ (344) 
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Copyright protects the form of expression only and not 
the ideas themselves. Becker v. Loew’s, Inc., 133 F.2d 889 
(7th Cir. 1943), cert. denied 319 U.S. 772 (1943); Conti- 
nental Casualty Co. v. Beardsley, supra. The appellee’s 
thoughts themselves as distinguished from the form in 
which he expresses them, may be freely circulated, 
praised, damned and acted upon although they cannot, in 
their original form of expression, be slavishly or slothfully 
and mechanically copied without permission or a special 
status such as that occupied by a critic or newspaper 
reporter. 


Ideas as such are not subject to copyright, American 
Visuals Corp. v. Holland, 219 F.2d 223 (2d Cir. 1955) ; 
Funkhauser v. Loew's, Inc., 208 F.2d 185 (8th Cir. 1953), 
but the author’s manner of treatment, expression, inci- 
dents and details and sequence of events by which ab- 
stractions are worked out and developed are copyright- 
able elements of the work. Loew’s v. Columbia Broadcast- 
ing System, Inc., 131 F. Supp. 165 (S.D. Cal. 1955), 239 F. 
2d 532 (9th Cir. 1956). Ideas are free to the world and one 
person’s idea can be appropriated by another with im- 
punity. Taylor v. MGM, 115 F. Supp. 156 (S.D. Cal. 1953). 
A copyright does not preempt the field as against others 
who choose a different means of expressing the same idea. 
Alexander v. Irving Trust Co., 132 F. Supp. 364 (S.D.N.Y. 
1955), aff’d, 228 F. 2d 221, cert denied, 350 U.S. 996 (1956). 


An author acquiring statutory rights under the Copyright 
Law enhances freedom of speech in that he creates some- 
thing specific and tangible to be written about and talked 
about. If the appellee had not written his speeches the 
press would have that much less to write about. As an 
author the appellee has added to the ‘‘sum of human knowl- 
edge’’ and has given the public and the press access to 
new ideas and new summaries of knowledge. 


The First Amendment and a federal copyright statute 
have existed side by side for almost one hundred seventy 
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years without a hint of conflict being raised between the 
two in this respect. 


Chafee, in ‘‘Free Speech in the United States”, Harvard 
University Press (4th Ptg., 1948), pp. 572-4, lists nineteen 
federal statutes affecting freedom of speech. The Copy- 
right Act is not among them. 


What the appellant wants, essentially, is not freedom of 
the press but ‘‘free material’? for his book publishing 
business. 

qi. 
THE APPELLEE'S RIGHTS OF OWNERSHIP WERE NOT LOST. 


In the case of the speeches which were not copyrighted 
prior to distribution in written form the question of whether 
appellee’s ownership was lost must be determined by com- 
mon law principles in the light of judicial interpretation 
of the Copyright Act (17 U.S.C.). At common law, the 
exclusive right to copy existed in the author until he per- 


mitted a general publication. Caliga v. Inter Ocean News- 
paper Co., 215 U.S. 182 (1909). 


a. The oral delivery of the speeches did not constitute 
forfeiture. 


To deliver a speech, i.e., to read it to an audience in 
public, is not to publish it in the copyright sense of dedi- 
cating the material to the public domain. Nutt v. National 
Institute, Incorporated (2d Cir. 1929), 31 F. 2d 236. 


‘¢”, . Common-law rights are not lost by a limited pub- 
lication, as distinguished from the general publication, 
and the delivery of these lectures before audiences prior 
to copyrighting was limited publication.’? Jd. at 238, 


This is in keeping with the fundamental rule that a pub- 
lic performance of a dramatic or musical composition is 
not an abandonment of the composition to the public. 
Ferris v. Frohman, 223 U.S. 424 (1912); McCarthy & 
Fisher, Inc. v. White (S.D.N.Y. 1919), 259 F. 364, Uproar 
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Co. v. National Broadcasting Co. (D. Mass. 1934), 8 F. Supp. 
358, mod, in other respects, 81 F. 2d 373 (1st Cir. 1936). 


b. Distribution of press releases did not constitute forfeiture. 


The word ‘‘publication’’ does not have the same legal 
meaning in all contexts in relation to copyright. ‘‘Publi- 
cation with a notice of copyright’’ secures copyright (17 
U.S.C. § 10): ‘‘general publication without a proper notice 
of copyright’’ dedicates the material to the public domain. 
Caliga v. Inter Ocean Newspaper Co., supra. 


The courts require that considerably more public dis- 
semination be proved to support a holding that a dedicatory 
“‘publication’’, depriving the creator of his rights in his 
material, has taken place than to uphold a copyright which 
has been sought through publication with notice under 17 
U.S.C. §10. American Visuals Corp. v. Holland (2d Cir. 
1956), 239 F. 2d 740. 


It is a fundamental rule that to constitute ‘‘publication’’ 
in the sense of dedication there must be such a dissemina- 
tion of the work of art itself among the public as to justify 
the belief that it took place with the intention of rendering 
such work common property. American Tobacco Co. v. 
Werckmeister, 207 U.S. 284 (1907). 


The determination of the difference between a general 
publication which will dedicate the work and a limited 
publication which will not dedicate it presents a nice prob- 
lem of balancing the equitics bearing in mind that the 
courts, in interpreting the Copyright Act have shown a 
tendency to deal liberally with those entitled to its protec- 
tion. Washingtonian Publishing Co. v. Pearson, 306 U.S. 30 
(1939). 


The intent of appellee in distributing the multilithed 
copies of speeches in the form of press releases was ap- 
parent. They were aids to the reporters in covering, and 
aids to some members of the audience in following, the 
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speeches. The remainder of the distribution was to per- 
sons who had requested copies or who the appellee felt 
were interested. (Statement of Facts, Par. 3, App. 26). 
This latter distribution was clearly private. 


A speech may be copyrighted by depositing it in the 
Copyright Office with a claim of copyright (17 U.S.C. § 12). 
A book is copyrighted by publishing it, i.e., offering it to 
the public free or at a price with a suitable notice of copy- 
right. Anyone seeing books piled on a table before and 
during a speech might assume that they were being offered 
generally and, if the books bore no notice of copyright 
they would in all probability be deemed dedicated to the 
public domain. However, the existence of a pile of speeches, 
particularly speeches bearing a release date and a prom- 
inent notice that they were prepared for ‘‘delivery’’ (not 
prepared for ‘‘distribution’’ but prepared for ‘*‘delivery’’) 
at a specified place and function on a named day at a speci- 
fied hour, gives an entirely different impression. The 
mimeographed or multilithed copies are easily recognized 
as being intended for the convenience of the reporters cov- 
ering the occasion and to some extent, for that of the 
audience. 


A speech as taken to the platform is not always read 
word for word. A speech as delivered may, and often 
would, have an impact quite different from that of the same 
words published as an article or chapter in a book. In any 
event since the speeches are labeled as having been pre- 
pared for oral delivery they were obviously not designed 
to be offered as a ‘‘book’’. 


The law and philosophy of publication is admirably de- 
veloped in the District Court Opinion by J udge Yankwich 
in White v. Kimmel (S.D. Cal. 1950), 94 F. Supp. 502. 
Although this decision was reversed by the 9th Circuit 
(1952), 193 F. 2d 744, it should be observed that the Cir- 
cuit Court of Appeals cited not a single case, paid tribute 
to the comprehensive and accurate survey of the judicial 
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precedents made by Judge Yankwich but felt that he had 
been too generous in interpreting the intent of the dis- 
tributor of the material and had disregarded uncontradicted 
testimony that there was no numerical limitation whatever 
placed on the number of copies of the manuscript which 
might be made and distributed and referred to the point 
that at one juncture the owner of the material had au- 
thorized reproduction in the following words, ‘You may 
go ahead at your discretion with more copies of it.’ 


The facts in White v. Kimmel, supra, as to distribution 
are much broader than those of the instant case and the 
sound reasoning of the District Court and the reluctant 
reversal by the Circuit Court of Appeals should be applied 
in this case in favor of the appellee. The record in the 
White v. Kimmel case showed that ‘‘at least as many as 
200 copies were put in unrestricted circulation over the 
long period between 1933 and 1946.”? (193 F. 2d at 747, 8) 


The number of copies is not the controlling criterion but 
much attention must also be directed to the nature of the 
distributees. There was wide distribution of a translation 
of a copyrighted work in mimeographed copies to theatrical 
producers for the purpose of inducing them to produce the 
work. No copyright notice was on such copies. Neverthe- 
less it was held to be not a dedication in Ilyin v. Avon Pub- 
ications, Inc., (S.D.N.Y. 1956), 144 F. Supp. 368. 


From the standpoint of sheer numbers of copies dis- 
tributed the recent case of Hirshon v. United Artists Cor- 
poration, 100 U.S. App. D.C. 217, 243 F.2d 640, decided 
here in 1957 is notable. The Hirshon case held that the 
distribution to broadcasting stations and professional 
musicians, for plugging purposes, of some 2000 printed 
copies of a song was not a sufficiently general publication 
of the song to dedicate the rights to the public domain. 

There is nothing to indicate an intention to abandon the 


rights in the uncopyrighted speeches by the distribution of 
multilithed copies in the form of press releases and such 
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distribution did not constitute a publication in the dedica- 
tory sense. 


c. The express grant of permission for “press use” or for “news- 
paper or news periodical use” did not affect the validity 
of the copyright notices. 

A valid notice, properly placed on the work, is essential 

to copyright in a published work, 17 U.S.C. § 10. 


There is obvious compliance with the requirements as 
to the form and place of application of the notice, 17 
U.S.C. §§ 19, 20. 


The addition below the notice of other words specifically 
authorizing reproduction of the speeches ‘‘for contempo- 
raneous press use’’ or ‘‘for newspaper or news periodical 
use’’ did not detract from the clarity of the notice. The 
purpose of the notice is to inform the public of the copy- 
right, Inter-City Press, Inc. v. Siegfried, (D. Mo. 1958), 
172 F. Supp. 37, and that was done by this notice. 


The copyright owner might have granted separate per- 
missions. There is no reason why the permission should 
not be placed on the work and follow the notice of copyright. 


The second line following the notice does not affect the 
notice. It was added to preserve the right. If a copyright 
owner does not make the use of a copyright notice a condi- 
tion of his grant of permission to copy and such notice is 
not used on the copies ‘‘their publication without the ‘re- 
quired’ notice’? would be ‘‘by authority of the copyright 
proprietor’’ and he would thereby lose his copyright in 
the material so published. National Comics Publications, 
Inc. v. Fawcett Publications, Inc. (2d Cir. 1951), 191 F. 2d 
594, clarified, 198 F'. 2d 927. 


There is alleged to be some doubt (Appellant’s Brief 
10, 11) about the meaning of the word ‘‘press”’ as it was 
used in the earlier form of blanket permission accompany- 
ing the copyright notice. In Webster’s New International 
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Dictionary, G. & C. Merriam Company, 1959, the word 
“‘press’’ is defined in various categories of use. Under the 
subdivision ‘‘Journalism’’ it is defined as: 
‘fa, The newspapers and periodicals, collectively, of 
a city or country; * * * b. The comment or notice in 
newspapers and periodicals given to an event or per- 


son, especially in the form of criticism; also the 
consensus editorial opinion on a given topic; * * * ’’. 


In the first form of notation accompanying the copyright 
notice the word ‘‘press’’ should be assumed to have this 
meaning. 


d. The book, consisting of new versions of some of the speeches 
and new material, is protected by copyright. 


Compilations or arrangements or other versions of works 
in the public domain or of copyrighted works, with the 
consent of the proprietor of the copyright in such works, 


- 


are new works subject to copyright. 17 U.S.C. § 7. 


In Wrench v. Universal Pictures Co., (S.D.N.Y. 1952), 
104 F. Supp. 374, stories copyrighted in 1944 and 1945 when 
published in magazines were revised and, with new mate- 
rial, were published in book form in 1948. The 1948 copy- 
right notice in the book made no mention of 1944, the year 
of copyright of one of the original stories. The court noted 
that if the original story copyrighted in 1944 had been 
republished without change in 1948 with a 1948 copyright 
notice it would have fallen into the public domain. How- 
ever, the court held that the rights were not lost saying, 


sé 


. it has been republished in chapter form as an 


integral part of a book which undisputably contains 
substantial new matter and which as a new work under 
Section 7 of the Copyright Law 17 U.S.C.A. §7 is 
entitled to separate copyright.’’ 104 F. Supp. at 380. 


Even if a work is in the public domain a revision sub- 
stantial enough to be considered a ‘distinguishable varia- 
tion’’ is entitled to copyright. Alfred Bell & Co. v. Catalda 
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Fine Arts (2d Cir. 1951), 191 F.2d 99; Ziegelheim v. Flohr 
(D.C.N.Y. 1954), 119 F. Supp. 324. 


The book, Education and Freedom, is clearly properly 
copyrighted since it consists in part of revisions of some of 
the speeches and in part of completely new material (Ex. 


19, p. 15). 
Iv. 


THE FINDINGS OF THE TRIAL COURT SHOULD NOT 
BE DISTURBED. 


Rule 52(a), Rules of Civil Procedure, provides in perti- 
nent part that findings of fact shall not be set aside unless 
clearly erroneous. This has been applied with varying de- 
grees of strictness in the several circuits as noted in Texas 
Co. v. R. O’Brien & Co., Inc., (1st Cir. 1957), 242 F. 2d 526. 


The rule has been stated by this court in these terms: 


‘*The primary duty for finding the facts in a case rests 
with the trial court and his determination in this regard 
is not to be lightly set aside... .’? Coleman v. U.S., 85 
U.S. App. D.C. 145, 176 F. 2d 469, 472 (1959). 


In Bishop v. U. 8., 96 U.S. App. D.C. 17, 223 F. 2d 582, 
rev'd on other grounds, 350 U.S. 961 (1955), this court said 
on an appeal from the denial of a motion to vacate a judg- 
ment of conviction for murder: 


‘‘... when a court acts after a hearing upon a Section 
2255 motion based upon incompetency, it must make a 
specific finding of competency or incompetency. In the 
case at bar the court made such a finding. That find- 
ing was a finding of fact;® the conclusion of law with 
respect thereto was that the motion to vacate should 
be denied. The question before us is whether we will 
set aside the finding of competency. 


“‘The rale which governs us was stated by the Supreme 
Court in the Gypsum Co. case. The courts have 
recognized a difference between the scope of a review- 
ing court’s examination in a review of findings in 
which the credibility of witnesses is involved, and the 
scope in a review of findings which rest entirely upon 
documentary material; but in neither case may an 
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appellate court reverse unless it has a firm conviction 

of clear error in the findings." We are not to reverse 

a finding by a trial court, even if upon documentary 

evidence, unless we conclude that the finding is clearly 

erroneous on the entire evidence.’ 223 F. 2d at 586-587. 
® Footnote omitted. 


10 United States v. United States Gypsum Co., 1948, 333 U.S. 364, 68 
S. Ct. 525, 92 L. Ed. 746, 


11 Footnote omitted. 


In the instant case the court was faced with the necessity 
of determining from certain agreed ‘‘basic facts’”’ one con- 
trolling ‘‘ultimate fact’’. The ultimate fact found by the 
trial court was that the appellee’s writings were not pre- 
pared as part of his official duties. The findings are not 
“clearly erroneous’’ and should not be disturbed by this 
Court. On the entire evidence the conclusions that the 
works in question are not in the public domain, but remain 
the property of the appellee, and that his rights are not 
affected by the fact that he is a Government officer or em- 
ployee, are amply supported by the facts. 


CONCLUSION 
For the foregoing reasons, the decision should be affirmed. 
Respectfully submitted, 


JosepH A. McDonaup 
Epvwin 8. Naw 
1240 Nineteenth Street, N. W. 
Washington 6, D. C. 
Attorneys for Appellee 
Of Counsel: 
Harry BucuMan 
551 Fifth Avenue 
New York 17, New York 


Situ, Hennessey & McDonatp 
1240 Nineteenth Street, N.W. 
Washington 6, D. C. 


March 10, 1960 
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APPENDIX 
Statutes, Treaties, Regulations or Rules Involved 
U. S. Constitution, Article L Section 8, Clause 8. 


The Congress shall have Power * * *; 


To promote the Progress of Science and useful Arts, by 
securing for limited Times to Authors and Inventors the 
exclusive Right to their respective Writings and Dis- 
coveries ; 


17 U.S.C. § 7. Copyright on compilations of works in public domain 
or of copyrighted works; subsisting copyrights not 
affected 


Compilations or abridgments, adaptions, arrangements, 
dramatizations, translations, or other versions of works in 
the public domain or of copyrighted works when produced 
with the consent of the proprietor of the copyright in such 
works, or works republished with new matter, shall be 
regarded as new works subject to copyright under the 
provisions of this title: but the publication of any such 
new works shall not affect the force or validity of any 
subsisting copyright upon the matter employed or any part 
thereof, or be construed to imply an exclusive right to 
such use of the original works, or to secure or extend 
copyright in such original works. July 30, 1947, ¢. 391, 
$1, 61 Stat. 652. 


17 U.S.C. § 8. Copyright not to subsist in works in public domain, or 
published prior to July 1, 1909, and not already copy- 
righted, or Government publications; publication by 
Government of copyrighted material 


No copyright shall subsist in the original text of any 
work which is in the public domain, or in any work which 
was published in this country or any foreign country prior 
to July 1, 1909, and has not been already copyrighted in 
the United States, or in any publication of the United States 
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Government, or any reprint, in whole or in part, thereof: 
Provided, That copyright may be secured by the Post- 
master General on behalf of the United States in the 
whole or any part of the publications authorized by section 
1 of the Act of January 27, 1938 (39 U.S.C. 371). 


The publication or republication by the Government, 
either separately or in a public document, of any material 
in which copyright is subsisting shall not be taken to cause 
any abridgment or annulment of the copyright or to au- 
thorize any use or appropriation of such copyright material 
without the consent of the copyright proprietor. J uly 30, 
1947, ch. 391, § 1, 61 Stat. 652; Oct. 31, 1951, ¢. 655, § 16(b), 
65 Stat. 716. 


17 U.S.C. § 10. Publication of work with notice 


Any person entitled thereto by this title may secure copy- 
right for his work by publication thereof with the notice of 
copyright required by this title; and such notice shall be 
affixed to each copy thereof published or offered for sale in 
the United States by authority of the copyright proprietor, 
except in the case of books seeking ad interim protection 
under section 22 of this title. July 30, 1947, ¢. 391, x 1, 
61 Stat. 652. 


17 U.S.C. § 12, Works not reproduced for sale 


Copyright may also be had of the works of an author, of 
which copies are not reproduced for sale, by the deposit, 
with claim of copyright, of one complete copy of such work 
if it be a lecture or similar production or a dramatic, musi- 
cal, or dramatico-musical composition; * * * . But the 
privilege of registration of copyright secured hereunder 
shall not exempt the copyright proprietor from the deposit 
of copies, under sections 13 and 14 of this title, where the 
work is later reproduced in copies for sale. July 30, 1947, 
e. 391, § 1, 61 Stat. 652. 
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17 U.S.C. § 19. Notice: form 


The notice of copyright, required by section 10 of this 
title shall consist either of the word ‘‘Copyright’’, the ab- 
breviation ‘‘Copr.’’, or the symbol ©, accompanied by the 
name of the copyright proprietor, and if the work be a 
printed literary, musical, or dramatic work, the notice shall 
include also the year in which the copyright was secured 
by publication. * * * As amended Aug. 31, 1954, c. 1161, 
§ 3, 68 Stat. 1032. 


17 U.S.C. § 20. Same: place of application of: one notice in each volume 
or number of newspaper or periodical 
The notice of copyright shall be applied, in the case of a 
book or other printed publication, upon its title page or the 
page immediately following, * * * . July 30, 1947, ¢. 391, 
$1, 61 Stat. 652. 


Navy Department Regulations, Article 1252. 
Disclosure and publication of information. 


3. Persons in the naval service desiring to publish arti- 
eles on professional, political, or international subjects in 
accordance with the provisions of this regulation shall cause 
their signatures to appear on such articles, together with a 
statement to the effect that the opinions or assertions con- 
tained therein are the private ones of the writer and are 
not to be construed as official or reflecting the views of the 
Navy Department or the naval service at large. Immedi- 
ately upon the acceptance of such articles for publication, 
the writer shall forward a complete copy of such articles to 
the Secretary of the Navy for the files of the Navy Depart- 


ment. 
* * * 
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As published by the Defense Department and the 
Atomic Energy Commission the press releases contain- 
ing the speeches by Admiral Rickover are official pub- 
lications of the United States Government. 


Are the press releases containing the speeches by Admiral 
Rickover official publications of the United States Government? 

This, it is submitted, is a pivotal question before the present 
Court. If it is the judgment of the Court that these press releases 
are official publications then, regardless of all other considera- 
tions, they cannot possibly be subject to copyright restrictions. 
The Copyright Act unequivocally states: “No copyright shall 
subsist in the original text of . . . any publication of the United 
States Government, or any reprint, in whole or in part, thereof.” 
(17 U.S.C. §8) 

As is amply evident in the Exhibits and as is fully substan- 
tiated by the facts before the Court, the press releases at issue 
are publications of the United States Government. They are 
official in every essential respect—in content, in subject matter, 
in information, in preparation, in processing, in dissemination, 
in authorship, and in imprimatur. The only respect in which 
they are “unofficial” is in the assertion to this effect made be- 
latedly by Admiral Rickover in what is presumably his “un- 
official” capacity. 

Singly and collectively, all the characteristics of the aforesaid 
press releases are the standard characteristics of government 
publications. Although the texts of enactments by Congress 
and Executive Orders by the President might, according to the 
appellee, be considered more official, this would not be readily 
evident in a comparison of such documents with the publications 
at issue. It can indeed be said (and seen) that many official 
publications—including copies of the Trial Court’s decision in 
the present case—are far less official in appearance than the 
press releases containing Admiral Rickover’s speeches. 

If publications that appear to be and are official can be sanc- 
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tioned as private, then it follows that private publications ap- 
pearing under official guise could be considered justifiable by 
persons seeking to misrepresent private matter as official. 

As Exhibit 6-B and other evidence in the record show, all but 
several of the speeches by Admiral Rickover were originally 
published as press release publications of the Defense Depart- 
ment and the Atomic Energy Commission. These publications 
had the full benefit of (1) official auspices, (2) official resources, 
and (3) official facilities in every essential respect. 


Official auspices are most conspicuously evident in the official 
imprimaturs of the Defense Department and the Atomic Energy 
Commission appearing on most of the press releases. No one 
seeing these imprimaturs could possibly doubt their significance 
and the official nature of the material they included. 


Official auspices are plainly evident in heading matter such 
as the following: 


DEPARTMENT OF DEFENSE 
OrFFicEe oF PusLic INFORMATION 
Wasuincton 25, D. C. 


Unirep STaTEs 
Atomic ENercy CommMiIssION 
Wasuincton 25, D. C. 


Official auspices are made distinctly evident in conspicuous 
listing of the various official titles of Admiral Rickover. Note, 
for example, that in the case of the speech entitled “Nuclear 
Power and the Navy,” the following lines appear directly under- 
neath the Defense Department’s imprimatur: 


Remarks Prepared by RADM H. G. Rickover, USN 
Chief, Naval Reactors Branch 
Division of Reactor Development 
U. S. Atomic Energy Commission 
and 
Assistant Chief of the Bureau of Ships 
for Nuclear Propulsion 
Navy Department 
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Official auspices were necessarily involved when press and 
information officers and personnel of the Defense Department, 
the Atomic Energy Commission, and the Navy Department made 
the press releases public and made copies of them available, 
without any restrictions whatsoever, to the press and to the public. 


Official auspices were also involved when Admiral Rickover, 
acting in his official capacity, distributed or authorized distribu- 
tion of copies of the press releases (Exhibit 6-B) through official 
channels and under official frank and with official stationery 
(Exhibit 2). 


Official resources used by Admiral Rickover are plainly evi- 
dent in the subjects and contents of the speeches incorporated in 
the press releases. Without the official resources of the Defense 
Department, the Navy Department and the Atomic Energy Com- 
mission that are available to him—and to few others in the entire 
nation—the Admiral could not speak authoritatively on such 
matters as naval affairs, submarine warfare, nuclear propulsion, 
national defense, military policies, the armed forces, manpower 
problems, the menace of Soviet Russia, and the relationship of 
these matters to the nation’s educational system. 

Were it not for the official nature of his knowledge of these 
subjects, it is hardly likely that he would have been requested to 
deliver addresses on them at the United States Naval Submarine 
Base (New London, Conn., Dec. 6, 1957), the Navy’s Guided 
Missile Preview Luncheon (Washington, D. C., March 1, 1957), 
Meeting of the Naval Affairs Committee of the American Legion 
(Atlantic City, Sept. 14, 1957), and Convention of the American 
Public Power Association (Seattle, May 28, 1959). At the last 
named occasion the subject of the Admiral’s speech was “The 
Shippingport Atomic Power Station: Lessons from Its Opera- 
tion.” As is well known, at least partly as a result of his 
speeches, the Admiral is considered the father of the Shipping- 
port Atomic Power Station as well as of the nuclear submarine. 


Official resources are available to Admiral Rickover that are 
not and cannot be made available to private individuals. For 
this very reason alone, apart from others, he ought not use such 
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resources for any private purpose whatsoever. As one of the 
highest officers of the Navy Department and the Atomic Energy 
Commission he is a privileged public servant who should not use 
his post to private advantage in any way prejudicial to the right 
of every citizen to be kept informed by a press that is not cir- 
cumscribed by Government or by Government officials, 


Official resources readily accessible to Admiral Rickover are 
not limited in scope or subject matter. As one of the nation’s 
highest and most trusted officials he can draw upon the resources 
of virtually every agency of government at every level—na- 
tional, state and local—on well nigh any subject relating to 
governmental responsibilities. 


Official resources of the United States Government have been 
the primary basis of Admiral Rickover’s extensive knowledge 
about national and international affairs ever since he entered the 
Government service 40 years ago. This is both implicitly and 
explicitly evident in his speeches. In the case of the Shipping- 
port speech, for example, he quotes at length from a Government 
contract subject to his official approval. 


Official facilities used by Admiral Rickover in processing and 
delivering his speeches may well be “a minor consideration,” as 
his counsel and the Trial Court have contended, but it is ques- 
tionable, if not doubtful, that he would have used such facilities 
if he did not consider his efforts and requirements in this connec- 
tion to be of an official nature. Moreover, it need hardly be 
pointed out that if the nature of the facilities used is “a minor 
consideration,” this applies not only to the speeches copyrighted 
prior to December 1, 1958, but also to the speeches copyrighted 
subsequently. 


In refusing to permit Public Affairs Press to quote so 
much as a sentence from his speeches, Admiral Rickover 
not only abridged the Constitutional rights of the Press, 
but also violated the fundamental right of the American 
people to a free and unfettered press. 


Since the nation’s judiciary has traditionally acted unequivo- 
cally in disapproval of acts infringing upon freedom of press, it 
is altogether understandable that the appellee’s brief should 
endeavor to persuade the Court that such infringement is in no 
way involved in the present case, that such infringement has not 
occurred, and that such infringement was never intended. 

It is, of course, gratifying to note that the appellee states in 
his brief: “The nation’s press, in its role of recorded and inter- 
preter of current history, must be able to quote, in full when it 
seems desirable, from speeches of public officials.” (p. 14) These 
are very reassuring words. And it is also reassuring to note that 
the appellee does not delimit the term “nation’s press” in this 
regard. (“Whether we deal with books or other publications, 
the pattern ... is the same.” p. 14.) As the record shows, how- 
ever, the appellee’s acts and the Trial Court’s decision are com- 
pletely contrary to these words. 

On October 29, 1958, Public Affairs Press informed (Exhibit 
1) Admiral Rickover that it planned to “quote” from speeches 
by him that had been published as official press release publica- 
tions. Acting officially in behalf of the Admiral and with his 
authorization, his secretary advised the appellant on October 
31, 1958 (Exhibit 2), that the Press could not be given permis- 
sion to “quote” any portion of the Admiral’s speeches. It is of 
considerable importance that Admiral Rickover’s position in this 
connection was unqualified, leaving no doubt whatsoever that his 
refusal applied to even the most meager of quotations. 

Subsequently the Press took the position that it had the right to 
publish the speeches in whole or in part. It took this position for 
the simple reason that it could not concede that although the 
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speeches had been published as official publications of the De- 
fense Department and the Atomic Energy Commission, Admiral 
Rickover could prohibit the Press from publishing texts of the 
speeches but did not have the right to forbid quotation of extracts 
from them. Moreover, it took the position that the Admiral 
could not grant to E. P. Dutton, a New York firm to which he had 
sold his speeches, exclusive rights to any matter originally pre- 
pared, published and disseminated as government publications. 

On November 4, 1958, the Press advised Admiral Rickover: 

“In view of the fact that your speeches have been made in your 
official capacity, I can’t believe that its proper to restrict their use 
in any way. That sort of thing is, in my opinion, contrary to 
what the American people have come to expect of you. 

“Quite frankly, we would be inclined to respect your wishes 
if you asked us not to use your speeches as a matter of courtesy, 
but in view of the position you have taken I see no proper reason 
why we should not have as much opportunity to publish them in 
book form as any other private publishing house.” (Exhibit 3) 

A week later, on November 10, 1958, the Admiral adjured the 
Press, in a telephone conversation with its Executive Director, 
not to quote any portion of any of his speeches and warned him 
that legal action would be taken against the Press if it did quote 
said speeches. 

In view of representations made in the course of the telephone 
conversation, the Director of the Press posed the following 
questions in a letter of November 11 to the Admiral: 

“Are your speeches being made in your official or private 
capacity? In what capacity are they prepared by you? Are 
they mimeographed officially or privately? If they can be freely 
published in newspapers why can’t they be published in books 
without any restrictions?” (Exhibit 4) 

These questions remained unanswered as of January 16, 
1959, when the Press requested the United States District Court 
for a declaratory judgment on the issues presented. 

That the appellee refused to permit the Press to publish ex- 
tracts from the officially published speeches he placed under 
copyright is a principal feature of the Press complaint for 
declaratory judgment. Despite all the proof establishing that 
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such refusal and various related actions occurred, the appellee’s 
brief seeks to persuade the present Court that anyone is free to 
do that which the appellee has sought to prevent and which the 
Trial Court has ruled against. 

Disregarding all the exhibits demonstrating that the present 
case has its roots in the refusal of Admiral Rickover to let the 
appellant quote so much as a sentence from any of the 26 
speeches he has placed under copyright registrations, the appel- 
lee’s brief now finds it convenient—and temporarily advantage- 
ous—to interpret the Copyright Act as a statute so broad, so 
loose, and so permissive as to sanction all sorts of liberties that 
could be highly detrimental to the copyright holder. Custom- 
arily this is the approach employed by parties charged with 
violating the Copyright Act. 

By way of suggesting, not proving, that the contents of a copy- 
righted work can be quoted at considerable length without in- 
fringing upon the rights of the copyright owner, the brief cites 
the following statement in an article, not a decision, by Yank- 
wich: “Ifthe amount... is a part of a scientific or other exposi- 
tion of the subject, in which the theories expounded by others 
must be discussed, the use, regardless of quantity, is fair.” (Ap- 
pellee’s Brief, p. 14). 

On page 4 of the compilation of Rickover speeches entitled 
“Education and Freedom,” the following statement appears: 
“No part of this book may be reproduced in any form without 
permission in writing from the publisher, except by a reviewer 
wishing to quote brief passages in connection with a review wrt- 
ten for inclusion in a magazine or newspaper or broadcast.” 
Publisher E. P. Dutton included this statement in the book by au- 
thority of Admiral Rickover as the copyright claimant and by 
virtue of his sale to Dutton of exclusive publishing rights to his 
speeches. 

Significantly, even if Admiral Rickover desired to permit 
quotation of any of his speeches by, let’s say, the Defense De- 
partment or the Atomic Energy Commission, he cannot grant 
such permission either as author or as copyright owner. Under 
the terms of his arrangement with Dutton he sold to that firm ex- 
clusive publishing rights to the “Addresses of Admiral Rick- 
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over,” retaining for himself copyright control only insofar as the 
movies and broadcasting are concerned. 

Moreover, it is significant that the Trial Court’s decision does 
not sanction any type of quotation from Admiral Rickover’s 
speeches without his express permission as copyright owner. 


* * & 


For lack of evidence demonstrating that the Copyright Law 
cannot be used to abridge free press, the appellee’s brief points 
out that an unofficial listing of federal statues concerning free- 
dom of speech does not list the Copyright Act. If there is signi- 
ficance here it is that the appellee is hard put to establish what 
he seeks to establish. 

Like all of the fundamental rights specified in the First 
Amendment, freedom of speech and press are closely related. 
It follows that if freedom of press is abridged then freedom of 
speech will necessarily be circumscribed to some extent and 
vice versa. Although this can easily be shown as highly impor- 


tant from the appellant’s viewpoint, it is submitted that the cause 
of justice can be best served in the present case by concentration 
on what is directly at issue. 


Admiral Rickover’s copyrights are detrimental to the 
interests of the United States Government and contrary 
to the policies and practices of the Defense Department, 
Navy Department, and the Atomic Energy Commission. 


Judging by the assertions made by the Appellee’s brief, it 
would appear that Admiral Rickover’s copyrights have been per- 
sonally approved by the Honorable Thomas Gates (present 
Secretary of Defense) when he was Secretary of the Navy and 
sanctioned by the Defense and Navy Department directives and 
policies. As Exhibit 24 shows, the exact opposite is the case. 

In referring to what he considers “the position of the Govern- 
ment,” the appellee several times strives to create the impression 
that the Government expressed approval of the appellee’s copy- 
rights when Secretary Gates advised the appellant on December 
20, 1958, that Admiral Rickover had “obtained his copyright as 
a private citizen, not in connection with his official capacity.” 
This is a statement of fact, not judgment—a fact unchallenged by 
the appellee, appellant, or the Trial Court. Had Admiral Rick- 
over applied for copyright in his official capacity the Copyright 
Office would have had to reject his registrations. 

When read in its entirety Secretary Gates’ letter of December 
20, 1958, to the Press appears to be an expression of disap- 
proval, rather than approval, of Admiral Rickover’s copyrights: 

“Your letters of 9 and 10 December 1958, concerning the 
matter of placing copyright notice on lectures on education by 
Admiral Rickover have been received. 

“Admiral Rickover has obtained his copyright as a private 
citizen, not in connection with his official capacity. Therefore, 
I do not deem it proper for the Department of the Navy to render 
a legal opinion as to its validity. 

“Should you wish to challenge the validity of Admiral Rick- 
over’s copyright you are, of course, certainly free to do so inso- 
far as the Department of the Navy is concerned.” (Exhibit 24) 

Note the last sentence. It is of considerable significance in 
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view of the fact that the letters to which Secretary Gates re- 
sponded did not state that any legal action was contemplated by 
the Press. 

Diametrically opposed to the appellee’s brief is the Defense 
Department’s position: 


As to the matter of private writings by Department per- 
sonnel, it has been the established policy of the Department 
for years that key civilian and military officials may not as 
private individuals author for exclusive publication, arti- 
cles or books dealing with national defense plans, policies 
or programs except for publication in official or unofficial 
Service journals and in recognized scientific or professional 
magazines, journals, encyclopedias and the like. 

Among the reasons for this policy are: the need to in- 
sure the right of the general public to have access to official 
information through the normally accepted public informa- 
tion media sources and without the payment of substantial 
tolls for it; the need to avoid favoring one publication over 
its competitors; the need to prevent Government personnel 
from unfairly competing with outside professional writers 
on the basis of their superior access to inside information; 
the need to avoid real or apparent commercialization of 
official positions; and the need to avoid actions by personnel 
which could conflict with or interfere with their ability to 
perform official duties or be prejudicial to morale or disci- 
pline or otherwise be incompatible with the responsibilities 
of the Department and its personnel . . . Department of De- 
fense Directive 5230.9. 


The Directive referred to is the Directive that became an ex- 
hibit in the present case on October 16, 1959. This is also the 
Directive referred to in the appellee’s brief. 


* * * 


On the second page of his brief the appellee admits that 
copies of his speeches were processed in accordance with Depart- 
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ment of Defense regulations and “for distribution in the form of 
press releases to reporters and individuals who had requested 
copies or who appellee felt would be interested in the subject.” 
Sensing, however, that this admission necessarily weakens his 
case, the appellee later suggests that Defense Department regula- 
tions possibly did not require official publication of his speeches. 
Disregarding this admission and proof that copies of the 
speeches had been officially released to the press (p. 2 of brief 
and Exhibit 6-B), appellee avers on p. 5 that “all that is pre- 
sented is a possible administrative question within the Depart- 
ment of the Navy concerning the use of equipment and personnel 
for activities of a private nature.” It would appear, in short, 
that the speeches were published for official purposes of the De- 
fense Department on the one hand, for official distribution to the 
press on the second hand, and for the private purposes of Ad- 
miral Rickover on the third hand. 


Copyright restrictions cannot be placed upon the con- 
tents of reprints of Government publications. 


Contrary to the impression created by the appellee’s brief, it 
is not and has not been the contention of the appellant that the 
book “Education and Freedom” as such is at issue in the present 
case. Moreover, as is pointed out in the fourth paragraph on 
p. 9 of the appellant’s brief, “it is conceded that Admiral Rick- 
over may have ‘some’ copyright protection in such new and 
original matter he may have privately added to the speeches for 
book publication purposes”—provided, of course, that such new 
and original matter was prepared without the benefit of official 
auspices, resources, and facilities. 

What is at issue in regard to this book is the copyrightability 
of such of its contents as are merely or primarily reprints of 
press releases published by the United States Department of 
Defense and the Atomic Energy Commission. The Copyright 
Act expressly states with reference to reprints of Government 
publications: “No copyright shall subsist . . . in any publica- 
tion of the United States Government, or any reprint in whole or 
in part, thereof.” 

On the first page of the first chapter of the book its contents 
are thus described: “This book is a collection of speeches made 
during the last four years.” As the exhibits show, all of the 
speeches in the book were originally press release publications 
of the United States Department of Defense and the Atomic Ener- 
gy Commission. 


Conclusion 


In conclusion it should be emphasized that the present case is 
unprecedented and unique because it involves the first known 
instance of a Federal official taking the position that his public 
speeches—speeches prepared, issued and disseminated as Gov- 
ernment publications—are subject to copyright restrictions as- 
serted by him in his private capacity and that by virtue of the 
licensing rights arising out of copyright ownership he can decide 
for himself who may quote him and under what circumstances. 

What makes the case even more important is the fact that the 
decision of the Trial Judge goes far beyond a ruling that the 
appellee’s actions are lawful. This decision is so broadly 
phrased that if it is permitted to stand any and all public officials 
not specifically “hired to write for the Government” will be free 
to copyright well nigh anything they write, regardless of what 
they write, the nature of the official information they use, and 
what facilities they employ in the preparation, processing, and 
dissemination of what they write. 

It cannot be too strongly emphasized that freedom of press is 
an inalienable right of the American people, singly and collec- 
tively. By virtue of this right every citizen is and should be free 
to quote in printed form the public statements of public officials. 
Freedom of press is not and was never supposed to be a property 
right created expressly for a particular industry or segment of an 
industry. It is not a special right for special persons. It is a 
Constitutional right of each and every citizen of the United 
States. 

Of all the decisions of the Supreme Court of the United States 
on matters of a directly pertinent nature none is more important 
than the ruling of the Court in the Jehovah’s Witnesses case. In 
this case, a case decided on the basis of freedom of press con- 
siderations much further removed than in the case before the 
present Court, a unanimous Court held: 

“The struggle for the freedom of the press was primarily di- 
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rected against the power of the licensor. . . . And the liberty of 
the press became initially a right to publish ‘without a license 
what formerly could be published only with one.’ While this 
freedom from previous restraint upon publication cannot be 
regarded as exhausting the guaranty of liberty, the prevention 
of that restraint was a leading purpose in the adoption of the 
Constitutional provision. . . . 

“The liberty of the press is not confined to newspapers and 
periodicals. It necessarily embraces pamphlets and leaflets. 
These indeed have been historic weapons in the defense of 
liberty, as the pamphlets of Thomas Paine and others in our own 
history abundantly attest. The press in its historic connotation 
comprehends every sort of publication which affords a vehicle of 
information and opinion. . . .” (Cited on p. 403 of Free Speech 
in the United States, Zechariah Chafee, Jr., 1941.) 

In the present case licensing is a major factor in that the 
Copyright Act not only grants the copyright owner the right to 
license as he sees fit but also permits him to prevent the press as 
well as the public to quote what he has copyrighted. 

In the light of the Supreme Court’s ruling in the Jehovah’s 
Witnesses case, of other rulings of this and other Courts, of the 
exact phrasing of the First Amendment, of the prohibitions of 
the Copyright Act, of the right of the American pecple to a free 
press, and of all the facts set forth in the record, it is submitted 
that the present Court should set aside the findings and rulings of 
the Trial Court. 


